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DIGEST

Agency reasonably concluded that protester failed to include a “final” subcontracting
agreement in its proposal as required by solicitation where the proposal included an
unexecuted subcontract agreement marked as a “draft” document.

DECISION

Oak Hill Technology, Inc. (OHT), of Austin, Texas, protests the elimination of its
proposal from consideration for award by the Department of Health and Human
Services, Center for Medicare and Medicaid Services (CMS) under request for
proposals (RFP) No. CMS-2012-0004, for contact center operations. The protester
argues that the agency unreasonably rejected its proposal for failing to include a
“final” subcontract agreement.

We deny the protest.
BACKGROUND

CMS issued the RFP on March 27, 2012, for the purpose of obtaining contact
center operations support to respond to inquiries for CMS customer service. The
RFP called for the contractor to support “multi-channel” operations to receive and
respond to inquiries and provide information through various channels such as
telephone, mail, email, fax, and online chat. The RFP anticipated the award of a
single cost-plus award-fee contract for a transition period, plus nine one-year option
periods.



As relevant, the RFP’s evaluation scheme specified certain initial pass/fail criteria
that offerors were required to meet in order to be further evaluated. Specifically,
section M.4.a of the RFP stated that in order to be considered for award, “[t]he
offeror must clearly demonstrate that it has operated a contact center, within the last
five (5) years, that handled at least 20 million inbound customer service
representative calls in a multi-channel environment (at least 2 channels) for 1 client
for at least 1 consecutive 12 month period.” RFP at M.4.a. Section M.4.a also
included a “Note” on the pass/fail experience requirement, stating that:

The Corporate Experience requirement may be met with a
combination of Corporate Experience from the offeror, or a single
subcontractor that will perform maijor or critical aspects of the
requirement . . . “A single subcontractor that will perform major or
critical aspects of the requirement” means a subcontractor
proposed to perform a minimum of 25% of the labor hours.
Subcontracting agreements and the establishment of new legal
entities must be final at the time of proposal submission.

Id.

The RFP also stated in its instructions, with regard to the pass/fail criteria, that “[t]he
offeror shall demonstrate how they have met the pass/fail requirement in Section M
of this solicitation by providing the following information,” including “[a]s applicable,
[copies] of formal subcontracts, teaming agreements and legal documentation
substantiating any new legal entities.” Id. at L.19.b. Another subsection of the
RFP’s instructions, titled “Subcontract Proposal(s),” also required that offerors
submit business proposals for each of their subcontractors, including, as relevant:

A copy of the subcontract agreement which includes: (For the
purpose of providing the business proposal information required
by this section, draft subcontract and teaming agreements are
acceptable. However, please note that subcontracting
agreements and the establishment of new legal entities must be
final at the time of proposal submission for those offerors utilizing
the experience of subcontractors to meet the pass/fail criteria
(See Section M.4) . ..

. A description of the services to be subcontracted
(i.e., Statement of Work):

. Identification of the pricing arrangement (e.g., Fixed
Price, Cost Plus Fixed Fee, etc.);

. Proposed subcontract price; and,

. Flow down of appropriate FAR clauses
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Id. at L.17.e. Finally, amendment 2 to the RFP included a questions and answers
section. Among the questions, an offeror asked the following:

Typically subcontract agreements are created after award. Can a
draft subcontract agreement or teaming agreement with the
required information [be] substituted for a subcontract
agreement?

RFP, Amendment 2, Q&A, at 13-14. In response, the agency answered in relevant
part as follows:

For the purpose of providing the business proposal information
required by L.17.e, draft subcontract and teaming agreements are
acceptable. However, please note that subcontracting
agreements and the establishment of new legal entities must be
final at the time of proposal submission for those offerors utilizing
the experience of a subcontractor to meet the pass/fail criteria.

Id.

OHT was among several offerors to timely submit a proposal in response to the
RFP. Upon receipt, the agency provided the proposals to a technical evaluation
panel (TEP), which first reviewed the proposals against the RFP’s pass/fail criteria.
With regard to OHT’s proposal, the TEP found that OHT proposed to meet the
pass/fail corporate experience requirement through a subcontractor, [deleted],
which was proposed to handle 39.75 percent of the contract labor hours. The TEP
found that [deleted] corporate experience and percentage of labor hours were
sufficient to meet the experience requirement. However, on review of the
documentation submitted with the proposal, the TEP determined that while OHT
and [deleted] had submitted a signed teaming agreement, they had not submitted a
“final subcontract agreement” as required for offerors proposing a subcontractor to
meet the pass/fail corporate experience criteria. Rather, the TEP found that OHT
had submitted only “an unsigned ‘Draft Subcontract Agreement’ in . . . its Business
Proposal.” Agency Report (AR), Tab 7A, TEP Pass/Fail Report, at4. The TEP
concluded that “[s]ince the RFP clearly states that subcontracting agreements must
be final at the time of proposal submission and [OHT] submitted an unsigned ‘Draft
Subcontract Agreement,” [OHT] does not meet this portion of the pass/fail criteria.”
Id.

The TEP then forwarded its evaluation results to the contracting officer, who also
reviewed OHT’s proposal, and documented her own determination on the pass/fail
criteria. In her determination, the contracting officer wrote:

An unsigned “Draft Subcontract Agreement” is not a final
subcontract agreement. After reviewing the Teaming Agreement
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and the “Draft Subcontract Agreement,” it was determined that
[OHT and Teleperfomance] do not meet the solicitation
requirement in M.4.a that the subcontract agreement be final at
the time of proposal submission.

The RFP language in Section M.4.a clearly provides that any
subcontracting agreements on which an offeror relied to establish
the required experience had to be “final” at the time of proposal
submission. This was confirmed in [ Amendment 2], Q&A
document, Q&A #34, and in RFP Section L.17.e.1.a of
[Amendment 2].

AR, Tab 7, Contracting Officer's Pass/Fail Determination, at 3 (emphasis original).

On June 29, the agency informed OHT that its proposal had been eliminated for
failure to meet the RFP’s pass/fail criteria, and specifically for failure to provide a
final subcontracting agreement between OHT and [deleted]. On July 1, OHT
requested that the agency reconsider its determination based on [deleted]’s
commitment to the RFP, as demonstrated by the fully executed teaming agreement
and other documentation provided with the proposal. OHT also provided the
agency with a subcontracting agreement it entered into with [deleted], which had
been signed on June 30 and backdated to the date of proposal submission. The
contracting officer reviewed OHT’s request, and on July 6, informed OHT that its
proposal would not be reinstated. The contracting Officer concluded that “[s]ince
the RFP required the subcontract agreement to be final at the time of proposal
submission and the subcontract agreement submitted with [OHT]'s proposal was an
unexecuted draft,” OHT was properly excluded from the competition. AR, Tab 10,
CO’s Decision on Protester’'s Request for Reconsideration, at 2. OHT then filed this
protest on July 9.

DISCUSSION

OHT alleges that the agency failed to follow the RFP’s evaluation criteria, which
OHT argues did not require the submission of a final subcontract agreement.
Instead OHT argues that it needed only submit a draft subcontract agreement in
accordance with the RFP, so long as that draft was “final” at the time of proposal
submission. OHT asserts that it met this criteria by submitting a draft subcontract
agreement that contained all necessary terms and conditions, except for the period
of performance and wage determinations, which were to be completed after award.
OHT also points to [deleted]’'s commitment to enter into a subcontract, as
demonstrated by the signed teaming agreement and the statement in [deleted]’s
business proposal that:

We have reviewed the proposed subcontract agreement and find
no issues to any terms and conditions. We are excited to be
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OHT’s partner and will enter into a subcontract agreement
following the [contact center operation] contract award from CMS.
Attached is Exhibit 1, copy of the currently drafted subcontract
agreement between OHT and [deleted].

AR, Tab 4, [deleted] Business Proposal, at 2. We conclude that the RFP required
submission of more than an unexecuted draft document from those offerors, such
as OHT, proposing to use a subcontractor to meet the pass/fail corporate
experience criteria, and that OHT failed to meet this standard.’

The RFP’s instructions in this case, at L.17.e, clearly required offerors to submit
business proposals for each of their proposed subcontractors, including a copy of
their subcontract agreements. Thus, submission of a subcontract agreement for
each subcontractor was mandatory under the terms of the RFP. Concerning
whether that subcontract agreement could be a draft, the RFP’s instructions noted
parenthetically that:

For the purpose of providing the business proposal information
required by this section, draft subcontract and teaming
agreements are acceptable. However, please note that
subcontracting agreements and the establishment of new legal
entities must be final at the time of proposal submission for those
offerors utilizing the experience of subcontractors to meet the
pass/fail criteria (See Section M.4)

RFP atL.17.e.

We conclude that this parenthetical establishes two separate requirements for the
status of the subcontract agreement to be submitted with the subcontractor’s
business proposal, based on the purpose for which the subcontractor is proposed.
In the case of a subcontractor proposed for a purpose other than meeting the RFP’s
pass/fail experience requirement, the parenthetical states that submission of a draft
subcontract agreement is acceptable. However, where an offeror proposed a
subcontractor in order to meet the RFP’s pass/fail experience requirement, the RFP
expressly provided that the “subcontracting agreements . . . must be final at the time
of proposal submission.” Id. Thus, where OHT proposed [deleted] to meet the
pass/fail experience criteria, the RFP required [deleted] to include a “final”
subcontract agreement in its business proposal.

' OHT also argues that its interpretation of the RFP is the only rational
interpretation, but that to the extent the agency’s interpretation of the requirement is
also found to be reasonable, a latent ambiguity exists in the solicitation. As
explained in this decision, we conclude that the agency’s interpretation of the
requirement is the only rational interpretation.
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Concerning whether the subcontract agreement submitted by OHT and [deleted]
should have been considered “final”, we agree with the contracting officer--“[a]n
unsigned ‘Draft Subcontract Agreement’ is not a final subcontract agreement.” AR,
Tab 7, Contracting Officer’'s Pass/Fail Determination, at 3. The subcontract
agreement submitted for [deleted] was referenced as the “Draft Subcontract
Agreement” in the table of contents and body of the business proposal, was titled
“draft subcontract agreement” in the business proposal exhibits, and was marked
‘DRAFT” in the footer of each of its 47 pages. The draft subcontract agreement
was also unsigned.

Moreover, the signed teaming agreement between OHT and [deleted] does not
reflect a “final” subcontracting agreement at the time of proposal submission. The
document contains a section referencing the subcontract agreement, stating that,
“[iIf a contract is awarded it is agreed that each Party will, in good faith, proceed in a
timely manner to negotiate a mutually acceptable Agreement for the work identified
in [the RFP].” AR, Tab 6, Teaming Agreement, at 1. This “agreement to agree”
does not provide any basis on which to conclude that the draft subcontract
agreement submitted with [deleted]’s business proposal was “final at the time of
proposal submission.” RFP at, L.17.e, M.4.a. Rather, the teaming agreement
indicates that OHT and [deleted] did not anticipate finalizing their subcontract
agreement until after the award of the contact center operations contract.

Finally, the statement in [deleted]’s business proposal that “[w]e have reviewed the
proposed subcontract agreement and find no issues to any terms and conditions,”
also refers to the subcontract agreement as “proposed,” and appears in a section of
the business proposal entitled “Draft Subcontract Agreement.” AR, Tab 4, [deleted]
Business Proposal at 2. To paraphrase the contracting officer--a “proposed”
subcontract agreement, as much as a “draft subcontract agreement,” is not a final
subcontract agreement.

OHT cites our Office’s decision Strategic e-Business Solutions, Inc., B-310210,

Nov. 8, 2007, 2007, CPD { 206, in support of its argument that the agency should
have considered the entirety of its proposal in order to determine whether its draft
subcontract agreement was in fact a final document. In that decision, which also
involved a requirement for the submission of a “final” subcontracting agreement, our
Office found that the protester had not met the requirement where it submitted a
letter from its subcontractor stating only that the subcontractor would provide
“‘professional services.” Id. at 4. We also concluded that:

the letter furnished by the protester to the agency did not contain
a signature . . . thus, there was no evidence that the two parties
had in fact entered into an agreement. Given the general nature
of the letter and its lack of specificity regarding basic terms, we
think that the agency reasonably concluded that [the protester]
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failed to demonstrate that it had a final subcontracting agreement
in place to establish the required . . . experience that [the
protester] itself was missing, as required by the RFP.

Id. OHT argues that because the documentation that it submitted in this case
contained an actual draft subcontract agreement with completed terms and
conditions, as well as indications of [deleted]’'s commitment to the RFP, our Office’s
decision in Strategic e-Business Solutions, Inc., dictates that its “draft” subcontract
agreement be considered “final.”

We disagree. Although the draft subcontract agreement submitted by OHT
contained the required terms and conditions, OHT’s proposal, throughout,
references the agreement as a “draft subcontract agreement” and a “proposed
subcontract agreement”, and the agreement was clearly marked “DRAFT” in the
footer of each page. Further, the draft subcontract agreement was unsigned, and
the fully executed teaming agreement between OHT and [deleted] indicated that the
parties did not intend to finalize their subcontract agreement until after award.
Accordingly, as in the case of Strategic e-Business Solutions, Inc., we find no
evidence that the two parties had in fact entered into a “final” agreement at the time
of proposal submission, as the RFP required. In sum, where the subcontract
agreement submitted by OHT was referred to, and marked, as a draft document,
and was unsigned, we see no basis to question the contracting officer’s
determination that OHT failed to submit a final subcontracting agreement, as was
required to meet to the RFP’s pass/fail corporate experience criteria.

The protest is denied.

Lynn H. Gibson
General Counsel

Page 7 NOT FOR PUBLIC DISTRIBUTION B-406993




<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /PageByPage

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Sheetfed Uncoated v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Warning

  /CompatibilityLevel 1.4

  /CompressObjects /Off

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.1000

  /ColorConversionStrategy /LeaveColorUnchanged

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams true

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments false

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Preserve

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 150

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 150

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile (None)

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<





    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>







    /HUN <>

    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 6.0 e versioni successive.)

    /JPN <>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200036002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 6.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>





    /SKY <>



    /SUO <>

    /SVE <>

    /TUR <>



    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



