
UNITED STATES GENERAL ACCOUNTING OFFICE 

WASHINGTON, D.C. 2.0548 

FFlCi: OF GENERAL COUNSEl.. 

In reply refer to 
B-142233 (YlAW) 

·°6 

<\nthony W. Hudson. Director 
Federal Fqual Employment Cpportunity 
U.~. Civil ~ervice Commission 
Room 7530" 
1900 E Ptreet, NW. 
·Washington. D. C. 20415 

Dear Mr. Hudgon: 

MAR 18 1977 

Thip refer~ to the recent discuss~n in your office concerning 
the application of 5 C. F.?. Part 713'(1976) to excepted service 
employee~ in the legislative and judicial branches of the Federal 
GovernD"ent. The "iew has been expressed by the Chief Appeals 
Officer of the Federal Employees Appeals Authority (FE A A) that 
the remedies provided by Part 7131do not apply to such excepted 
pervice employee~ ?\~ support for this position he cited 5 C. F. P. 
§ 713. 2Cll(b}(1)(H}'fWhich provides. in pertinent part, that Part 713/ 
applies: 

"( ii) to those portions of the legislative and 
judicial branches of the Federal C-overnrnent 
and the government of the District of Colum bia 
having positions in the competitive service and 
,to the, emrloyees in those positio~. " (FrnphaSIs 
supphed. 

The statutory provision extending coverage of Title VII of the 
Civil Rights Act of' 1964 (prohibiting employment cy£crim ination) 
to Federal employees is 42 U.S.C. § 20CCe-16(a)\'{~upp. II. IP72}. 
which provides that: 

If All personnel actions affecting em~loyees 
or applicant2! for emp! ent (except wit regard 

len~ em p Dye outs e lim its the United 
Rtates) military departments as defined in sec-
tion 102 of Title 5, in executive agencies (other 
than the General Accounting Cffice) as defined in 
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section 105 of Title 5 (including employees and 
applicants for employment who are paid trom 
nonappropriated funds). in the United States 
Postal ~ervice and the Postal Rate Commission. 
in those units of the Government of the District 
of Columbia having pos itions in the competitive 
service. and in those units of the le(i!lative and 
liidiCial branches of £he 'eaem~ve~ent 

vln,&sItIOns Iii the com~ :ve servlce. and 
iii tlie 1 rary of congress Tan be made free 
from 1.,d1sCl'lmln&tlon basel! on race, colO!', 
~ell~ sex. or nafi§nil or!i§." (tmpbasls 
supp e .) 

In our opinion, this section extends coverage of Title vn:#;o 
all em~oyees in those units of the legislative and judicial branches 
of the eaeril Government which have any J:!;2sitions in the com
petitive service. not just to employees iilthe competitive positions. 
We believe that this interpretation of the section is required by the 
plain language of the section. the purposes andJegislative history 
of the 1972 amendments to the Civil Rights Actf.of 1964. and other 
factors external to the statute. 7:: ) I~, .' \, /: / ';" ,,' 

Since our view of the coverage of Tille vn,ns at variance with 
the view of the Chief Appeals Officer of the FEAA we hereby request 
that you review his position in light of the following materials. 

Title VII/bf the Civil Rights Act of 1964. prohibiting racial 
discrimination in employment practices. as originally enacted. 
did not include Federal employees within its coverage. However. 
discriminatory employment practices in th~~ederal Government 
were prohibited bY' Execu~iye Order 11478.rAugust 8. 1969, 
34 F. R. 12985. Section Sfbf that order, sets out its coverage. 
and provides that: 

"This Order applies (a) to military 
departments as defined in section 102 of title 5. 
United State!' Code, and executive agencies (other 
than the General accounting Office) as defined in 
section 105 of title 5, United States Code. and to 
the employees thereof (including employees paid 
from nonappropriated funds).. and (b) to those 
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This order clearl,. covered cm1,. employees in competitive f5ervice 
positions ill the legislative and jUdicial brauches. 

'l> 

The legislatm history of the 1912 amendments provideB 
evidence of eonarea..tonal concen that Federal employees had 
DO adequate adminiatrathre or judicial remedies for employ- .-/ 
Jneat dfscriminatioD UDder the Executive order. See Chandlerfv. 
Roudebuab. 425 U. S. 840 (1878): S. Rep. No. 92·"111, ocfOGer 28. 
1911. 92a cOn, ... 1at S'.BS. The Supl"eme Court. in Char.tdler v. 
Roudebush. suF"" at page 8·n, stated: . 

If~. priJldpal goal of * •• the EttUal 
Employmeat Opportunity A.ct of 1972 {citation 
omitted, was to eradicate t"entretlched dis
crimmatwD m the Federal servic:e'4" Alorton v. 
Mancarl, 417 U. S. 535. 547 •• *. f1 

,u a renlt of this CQDcern, the 197% amendments extended 
cover •• of Title VII to Federal employees in 42 U .. F. C. 
S 2ooo.-1I(a).t A comparison of the laapap of !!factton 8\bf 
E.O. 11418. ad 42 V.S.C. S toOOe-18(a)treveals that ttie pro
viaion. are very similar. Hcwever. there is one significant 
difference. The elaulle U* •• ud to the empJDyeee in those 
positiorur •• _It was DOt lDcltsded in section 2000e-16(a).xThere 
18 DO iadlcatioD ia the lelialatlve bistory as to wby this clause 
was deleted. COI'Igrett8 1'(88 certainly aware of the wording of 
section Ii(. aad of its .ffeet on the coverage of the ExecutiYe order. 
It 18 tlmikel, that language 80 sim Uar to that of secUon 8~ould 
be adopted. and that tb18 clause aicme woald be deleted bless 
there Vi" flome reuOD. See IDel"an~ 2A ~ands. Sutbep,d 
Statuto!.l Construction. S-V.· (1914: BaM or I\~erie _ • 
'·e6ster. 4S1 P. aa IDI (9th eir" 1911) .. 

• 

In the contest of tile eongrenional purpose of eradieating 
Federal employmeet discrim inatiCa. it would appear that thitl 
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clause was deleted to extend coverage of Title ~to a greater nu:D'.lber 
of Federal employees than had been covered by E. o. 11478.1 Any 
other explanation or this deletion. other than inadvertance. would 
seem to be contrary tn the purpose of the amendments .. 

It bas been suggested to us that the coverage of Title VItp.s 
limited to that of Executive Order 11478~b,. 42 U. S.C. S 2000e-16(e).V 
which provides: 

u •• * NotlUng contained in this Act shall 
reli(Ove any Government agency or official of 
i& or his p!'Jmary responsibility to asnre 
nct\discrfminatioD in employment as required 
by the Constitution and statutes or of its or his 
responsibilities under Exeeutive Order 11418 
relating tG equal employment opportunity in 
the Federal Government. tt (Emphasis supplied.) 

The argument is that since agencies must stUI comply with the 
Executive or.der. they are also bound by section 6. "{which limits 
its coverage in the legislative and judicial branches to employees 
in competitive positions. The language of this section, however. 
seem to be esp8llSive rather than restl"ictiV'e. AgenCies must comply 
not OIlly with the 1972 amendments to Title VIL but also with any 
additional J'equtre~ents reprding equal employment opportunity 
under E. o. 11478;'f'other statutes. or the Constitution. 

The analysis of sect1.on 2000e-16(elXtn the section-by-secti01l 
analysts of the C01'1ference Report for the 1912 amendmetlts states 
that: 

tt1bis subsection provides that nothing 
in this Act relieves any Government agency 
G!" official of hii OJ" its existing equal em .. 
ployment opportunity oongaHons under the 
Constitution. oth~r statutes, 01" \mder any 
Executive order relating to equal employ .. 
ment opportunity in tbe Federal Government. 
118 COBg. Rec. 7169 (1912) tt (Emphasis 
supplied. ) 

This analysis indicates that the purpose of the subsection is to 
prevent an agency or official trom using a provision ot the 1972 
amendments to avoid an existing duty required by another law or 
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order. To allow an agency to use this subsection and the Executive 
order to limit the coverage or the 1972 amendxnents would appear 
to be contrary to the language and intent of the provision. and 
of the 1972 amendments taken as a whole. 

591 

There is also some direct support in the legislative history 
for interpreting S 2000e-16(alias extending the coverage of Title vn 
to all employees in units of the legislative and judicial branches 
with;positions in the competitive service. In a section-by-secUon 
analysis of the final version of~. 2515 (the Senate version of the 
1972 amendments) introduced into the record by Senator Williams. 
one of the sponsors of the bill .. the following explanation of the 
section lwhose language was nearly identical to that of § 2()OOe-16a)f 
was given: 

tfThis subsection would make clear that 
all personnel actions of the U. S. Government 
affecting employees or applieants for employ
ment shall be made free from any discrimination 
based on race, color. religion. sex .. or national 
origin. All employees of an~ a~cy.. depar~ 
ment.. office or comm isaiOn av g . idona 

e comlfi :v'e aerv e are covere y IS 
section. Ita Congo Rec. 4943 (191'2, 
t:empbasis supplied.) 

Additionally, the section-by-section analysis of the Conference 
report. in which the language of the section was not changed sub
stantially from that of S. 2515. states: 

"Thi8 subsection provides that all 
personnel actions of the U. S. Government 
affecting employees or applicants for employ
ment shall be free from discrimination based 
on race. color. religion. sex or national origin. 
Included within this coverage are executive 
agencies. the United States Postal Service, 
the POfItal Rate Commission. certain depart .. 
ments of the District of Columbia Government. 
£fie Gineril AccountWl OffIce. COvernment 
Printmg Office and r LiBrary of Congress. U 

118 Congo Rec. 7169 (1972). (Emphasis Bupplied#) 
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Both or these references explain the coverage of the Act as 
applyiDg to employees of tmits of the legislative and judicial 
branches with positions in the competitive service. not just to 
those positions. 

While it might be argued that the term ''unit'' refers to an 
entity smaller than aD agency, the above two excerpts from the 
legislative history refer to ageney-sized "UDits. tf The section 
analyl!Jis of the S. 2515 provisJoa refers to "* * * any agency, 
department. office, or comm iesicm .. n The section analysis from 
the contereace report lists aLenetes of the Govenrment covered 
by the Act. including GAO_ and certain dtrlbtments (those with 
competitive positions) of the goyemment e DiStrict of 
Co11lDl~ia. Additionally. for the purposes of developing and -' 
submitting affirmative action plans under 5 c. F. R. S 113.203P 
GAO is treated as a tlunitn of the legislative branch. 

AD additional reason to intel"pl"et the cOTerage· of this section 
broadly ts that remedial statutes, as this is, are to be read broa::tlectuate the pazoposea for which they w~ ""acted. 
See Bamm • .ROck Ifill, 319 U. S. 308 (1984): Pullenrv. Otis 
mv .. , 202 F. ~pp. 715 (1988h 3 Sands, SiUlerl~ 
stitutOrl COnstructiOn, II 80.01. et seq., S 12. 01. 1'& major 
purposes 01 tbIs Act were to eUminateaIscriminatioD in Federal 
employment, and to provide effective remedies for aggrieved em
ploy .. s. both private and Federal. To best effectuate these pur
poses, section 2000e-18(aHehould be read as including employees 
in excepted positions in th~'legis1ative and judicial branches within 
the coverage of Title Vu.y. it the unit 01" aPllcy in which they are 
employed flu positkms in the competitive service. 

Aside from the language of the statute and the IepiatiVe 
history, there are several factors external to the st~te which 
support our Interpretation. First. 31 U. s. C. S 46SV( 19"0) pro
vide8, in pertinent part: 

tf ••• any * * * general legislation enacted 
JOvemine the employment. compensation. 
emoluments, and status of officers and employees 
of the United States sball apply to officers aad 
employees of the General Accounting Office in 
the same manner and to the same extent as if 
such officers and employees were in or under 
the uecutive branch of the Government. If 
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Since the 1972 amendments are general legislation govet"ning the 
employment of employees of the United States. they should be 
applied to employees of 0--'0 in the same manner as to employees 
of the executive br"anch. While 31 U. s. c. § 46a~ being a general 
statute. would not be applicable where a specific statute treated 
GAO differently, ~!~ case GAO is not treated differently if 
section 200()e·16(a,~ given its apparent meaning. 

2 Another compelling reason for including all employees of units 
in the legislative and judicial branches with positions in the compet
itive 'ee!"Vice within the coverage of Title vn.~is that otherwise they 
may' be left with no remedy tor employment discriminJltion. This 
is s""nsuIt of the'""§ipreme Court's deCision in Brown~. G. S. A •• 
425 U. S. 820 (1916), wbich held that the remedj provided in 
Title VIrJis the exclusive judicial remedy for Federal employY1ent 
diserimibation. Tlie Fifth Circuit Court of Appeals, in DavisJV" 
Passman. No. 75-1891. January 3. 1971, interpreted Brown*,. 
G. s. A.,. sUhEa, as barring alterna.tive remedies only for ~hdee. 
Federat emp oyeea covered by the 1972 ameruDnents. and unpbed 
a damages remedy from the Fifth Amendmentftor excluded Federal 
employees. However. more recently the United States !MIftr'ict 
Court for the Dlstr!9t of Columbia stated .. in denying a motion to 
dismiss in Beemanfl'. Middendorf. No. 76-809, January 18, 1977 ~ 
45 U. S. L. w. 2351. that Tnle VII preempted all other remedies 
for Federal employment discrimination. including remedies based 
on the Fifth Amendment. In that case, however, the court ruled 
that the plaintiff' was covered by Title vn:j. Whether the Davis v. 
Passman. jUpra. remedy will be upheld .. and, if so, will be effec
tIve Is far rom clear. Thus, there is still serious doubt as to 
whether employees excluded from the coverage of Title vn-,have 
any remedy for employment discrimination. 

This would appear to be a constitutionally untenable position. 
While employees in excepted positions in the executive brancb would 
have both administrative and judiCial remedies for the infringe
ment of a statutory and constitutional right (the right to be free 

693 

from dlscriInination on the basis of race, sex. religion .. etc .. ), 
employees in the same types of poSitions in the legislative and 
judicW branches would have no remedy. This seems to be a 
violation of the Due Process Clause of the Fifth Amendment.;:(which 
could render S ZOOOe-18(a~unconstitutional. Since statutes should 
be interpreted in a manner which will preserve their constitutionality, 
if at all possible, S 2000e-16(a~hould be read as including excepted 
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In!!~~r.~r;~~ ~~~.g;!~~~~~t~~~~*f~·tJt~. ~-:. - ~ 
HIt!): !A ~anas. SUtherlii'id ~£itlitc5rl construction. § 45. 11. 

For all of the above reasons we believe that 42 U. s. C. 
S 2000e-16(a)~Supp. IL 1972} includes all employees of any units 
of the legislative and judicial branches wbich have any positions 
in the competitive service. 

We request that we be advised of the results of your re:~iew 
of the FEAAls current interpretation of section 2000e-16.r 

cc: Mr. Silva 
Director. EEO 
U. S. General AccOUl'ltmg 

Office 

Sincerely yours. 

F. H. Bl'::1CLAY, JR. 

F. Henry Barclay.. Jr. 
Associate General Counsel 

__ -:;: .. ~ . __ °f_ 
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EJ;81AL EMPIOYMENT OPPORTUNITY 
Nondiscrimination 

Applicability 
Civil. Rights Act, Title VII 

Excepted service employees 
Legislative and Judicial b;:an.che:3 

O.Fl"IC:mS AND l1MPLOIEES 
Equal employment opportunity 
~cepted service ~~oyees 

Leg1al&tive. and 'jUCUcjal bl"'a.!l,ches, 

CI/IL arlETs AOJ! 
Applicability of Title vII 

Excepted service eopl~yees 
Legislative and Jaiicial bran~hes 

\-IOHDS AND PHRASES 

, . 

"Units in legislative and Judicial branches II 


