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COMPTROLLER GENERAL OF THE UNIT;‘:‘.D STATES ﬁ
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The Honorable Lawton Chiles
United Stetes Semate

Dear Sematox Chiles;

This is in reply to your request for our views on the refusal by
the Depertment of Health, Education end Welfsre (HEW) to approve the
application of Mount Sinal Medical Center, Miami, Florida, for transfer
of & $§2.97 willien loan guarantee and 3 percent interest subsidy from
fiscal year 1971 Hill-Burton funds. The loan guarantee had originally
been approved in 1973 for the Port Plerce Memoriial Hospital, Fort Pierce,
Florida, which was unable to uge it, apperently due to financial
difficulties. Transfer of the loan guarantee te: Mount Sinal wes re-
_‘quested in October 1974 by the Florids Departmenit of Health and Re-
habilitative Services and approved by the HEW Region IV affica. Sub-
sequently, however, HEW disapproved the transfer omn the grounds that
the two hospitals were nmot located in the same "“service area." Your
letter indicates a perticular interest in whether disapproval on this
ground is statutorily required, _

The so-called Hill-Burton Program, which prcvides Federal assistance
for comatruction and modernisation of hospitals and other medical
feci]lities, is suthorized in 42 U.8.C. Chapter 6A,Su hapte: Iv. Part B
of Subchapter IV, 42 U.S.C. #8.291)-1 through 2913-7W(197C & Supp. 1II,
1973), covere loans and loan guarsntees. The original applications by
the Mount Sinai and Fort Plorce Hospitals were madle pursuaut to section
'1913-2(d) Yvhich provides that:

"The allotmants of any State under subsec:tion (a)

of this pection for the fiscal year ending June 30,
1971, snd the sueceeding fiscal year shall also be
available to guaranteqa loans with respect to aay pro-
jact for modexrnimation or comstruction of a nomprofit
private hospital or other health facility refe:rred to

~ ino pection 2913-1(a){1l) of this title, if the modern- .
ization or construction of such facility was not commenced
earlier than January 1, 1968, and if the State cartiftes
and the Becretary finds that without such guaxanteed loan
such fscility could not be completed and begin to operate
or: could not continue to operate, but with sucli guarsnteed
loan would be asble to do so: Provided, That thiis subsection
shall not apply to more then twe projects in aay one State.”

2vst
m ) percent intarest subaidy is authorized by sec: t?ion 2913 -4, \}/
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The proposed transfer of the loan guarantee was sought by means
of an anendnant of the original application. Under ssetion 291_1-3((1),!’/ 42 5 :
such amendment is "subject to approval in the same mapner as an original P _ .
appiication," Conditions for approval are contained in section 2913-3(b)}~ ! +
‘which provides in pertiment part: ;

-,

"The Secretary may approve such application only if:

*(1) tbare remains sufficient balance in the L
allotment datemined for such 5tate pursuamt to S A
section 2913j=2 of this title to cover the: amount - ‘ : iy
of the loan for which a guarsntee 1s sought, or )
the amount of the direet loan sought (as the case T ki
may be), in such application, ; , oy

"{2) he mekes each of the findings which are . !l
required by clauses (1) through (4} of section ' }l
29le(b) of thiy title for the approval of applications . } '
for pmwiacts thereunder # % w,"

Clause {(2) of 42 U,5.C. § 2910(13”(1970) requires the finding that 'the é
plans: and gpecificstions are in aceord with the regulations prescribed
pursuant to section 291c\\6f this title,” Clause (3) requires the
finding thaty : .

“the application is in conformity with the

State plan spproved under section 291d of this

titie and coantains an assurance that in the

operation of the project there will be compliance

with the applicable requirements of the regulations

prescribad under section 291c(e) of this title * # %"

gavre : : -

Section, ”lc(e)%lmtn the Surgeon General to prescribe by general
regulations: :

"that the State plan shall provide for

adequate hospitalg, and other facilities for ' J

vhich aid under this part is svailable, for all . _ ;
peérsons residing in the State, and adequate :
hospitals {(and such other facilities) to furnish : !
oeeded services for persons umable to pay there-

- for. Such regulations may also require that : !
2 before approval of an application for a project : E
is recommended by a State agency to the Surgeon
= General for approval under this part, assurance

pp—
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shail be received by the Stata from the applicant

thar (1) the facility or pextion thareef te be

congtrnctad or modernized will ba made svailable .
uotlmsmimmthtmimdunm, -

of the appiicant # * ¢,7 -

HEY vaguls -for the Hi{ll-Burton - ave contained in
42 C,F.R, Part 33¥{1975). Sectiom 33.1{d)}ydufines "service area™
{o part a3 follewss _ 7

" Ssrvice svea' meeng the geographic
territory from widich potients come or ars
expected to come to sxisting ox prepesed .
haospitals or existing er gropossd public
health centers, or exlsting or propoesed
mzdical facilitiea # & & the delinsation
of which {a besed on sech factors as
populstion distribution, natural geographic
boundariss, and transportation and trede.
pattemns, snd-sll perts of which are reasnn-
ably asccessible to existing or proposed -
hospitals, public haalth canters, or madical
facilitios, & « &

fou alsd section 53, 12.5/ Although the im cmrer transfers of

sllatments to ennther State (sectiom 53.93 thar categery

-~ of facility within the same State (section 53 9&) they do mot cover
- tronsfery within the ssme State and category. :

As notad sbove, HEW disspproved the ingtant transfor decauss the
tw hozpitsis ara located in ditffareat service axess and, thersfore,
tho Mount Bioal preject would not be "providing the smme services to -
the asme population grouwp as the Fort Plerce project would have dove -
had i1t boon constructed.” Bassd on cur review of the Rill-Buzton:
legislation as outlined above, the mere fact thet the twe hospitals
are located in different sexvice areas doas mot require dlsapproval-
of tha instimt txansfer, However, HEV states that it las “consistently
taken the pogition that to qualify as an amendnent, the project for
the new grautes must de ome which will provide services to the same:

- ml.ty population group which would have baen served by the origisal.

project.” This position i3 esbodied in a saries of writlen opinions
of the: m General Counsel issued over the past several yemrs.

In this contaxt, to the extent that the service ares concept as
spplied herein by BRV fo viewed &8 implementing the requirement of
41 U,5.C. 8 91cla) fﬂ_, that the facility das made aveilable "to
all pereons vasiding in territorial area of the applicant,” the
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concept would appedr to ba within the scope of HEW's regulatory

. suthority, The wvide range of adaninistrative discretion

HRV's regulatory autherity under the Hill-Burtsn program is illus~
trated in Ccmx&‘. Bath lsrael % i Center, 373 ¥, Supp. 550, 334
(S.D.8.Y. 1974, wberein the pi. £ sttempted to challenge the
validity of certain HEW Hill-Burton regulations. The Court polnted
outy
“A long ling of cases supports 'the fomiliar

principlas that & regulation fssuad under the '

dirgut authority of ths statute may mot ba found

favalid for inconsistency unleps the variancs is

o clear ithat it is manifest that the court has

no cholce except to hold that ths admiacistrstor

hos excooded bis suthority and exployed means .

that gru not sppropriate to the end specified in -
the sct.” .

The Court then moted the following £ trenm the docision of the
United States Suprems Court in Udslliv. Tallman, 380 U.S. 1, 16 (1963):

‘Yhon faced with a tes of statutory con-
struction, this Court ghows great deference to
the interzpretatism given the statute by the officers
or agency charged with {ts adninistration.' :

The Court than concluded:

"Acgordingly, plaintiffs have the heavy -
burden of showing net merely that the chalienged
provisions axe not the most reassonable of the
altexnatives permitted by the statute, but that
thay aze 'plainly errenecus or inconaistant,'™

Hore significant in exsaining HEW's uoe of ths sarvice area concept
in tha {astant cags i3 the fect that the pruposed transfer wwuld have
basn mada after the pericd for obligation of the spplieablae allotment
hsd expired. Under 42 U.5.C. B 2913-2(b) sV

"Any amount sllottad onder subsecticn (a)
of this ssction to s State for a figcal year
ending before July 1, 1973, and remaining une
obligated at the end of such year shell remain
svailsble to such State, for the purpose for
which made, for the sext two fiscal yesrs {and
for such yesTo only) # + %"
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Then, mmmmmm;am feun which the
$.97 militen loes gueventos to Pert Plevee wos tulelally eppuovad,
sotaad avelladls to Juse 30, 1973 caly. Howswew, the tramafer v

mty.m.mmammmumw
wmmun&mw contwplaved, sl an cltatnste grmites
s dogignoted of thy pexisd of avatlabilicy

%
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Tou point out that Ipuat Sinai providea certain specialued .
services gsuch a3 the cardio-pulmouary laborstory and vadistion therapy

department which “cannot be physically distributed throughout the state’’

and thus serves reaidents of the entire State. However, the original
loan was not mada to Fort Pierce to provide thess specialized servicas
it vather to provide the services of » commnity hagpital to residents
of the Fert Plerce ares. Documents submitted with your letter indicate
that the two hospitals are located approximately 125 miles apart, with
population canters between. It ia further indicated that approximately
8% percent of Mount Sinal's patients are from the Greater lHisni (Dade
County) ares (98 percent for the Outpatient Department), while almost
88 percent of Fort Pierce's patients come frow St. Luclie County, It is
clear, therefore, that even though Fort Plerce residents may have the
banefit of the cardio~pulmonary laboratory and the radiation therapy
department at Mount Sinai, the gevgrapbical distance involved =makes it
unu.kely that Mount Sinal could act as 2 substitute cormmunity hospital.

‘ Bued on the foregoing, we cmanot conclude that the transfer to

: Moumt Sinai would be a “rsplacement” in the sense of @ continuation of
. the original guarantee and subsidy to Fort Plerce, Rather, it must be
. viewed as 8 new and gepsrate undertasking., Thus, the proposed traasfax
from Fort Pierce to Mount Sinal may uot properly be approved.

With your anproval, we are sending & copy of thig 1ettu to I:hc.
bepartment of Health, Education, aud Yelfare.

W

Sincerely yours,

R. g,xm.z.m T L

i

"Deputy Comptroller General
of the thited . S@:a‘tes .
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