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This action responds to a request for an advance decision regard-
ing the legality of payment of compensation to an active duty com-
missioned officer of the Public Health Service for work he per-
formed a& a Federal civilian medical consultant for the Social Secu-
rity Administration.’ We conclude that the oﬁicer’nrpmfmmance of
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oompennatedservicesfortheSocialSecurityAdministraﬁonwas
improper, and he is liable to the Government for the compensation
pmdtohmforthosesemcee

Background

Thjseaseconcemsaphymmanwhomaoommimionedoﬁicerin
the Regular Corps of the Public Health Service. He has been on
continuous active dufy since 1959, and is currently assigned to the
National Institute on Aging, National Institutes of Health, at the
Gerontology Reséarch Center, Baltimore, Maryland. As a commis-
gioned officer he receives the pay and allowances to which he is en-
hﬂedasamemberof*theumformedmees.'l‘hmoﬂioeralso
worked,underasm-iesdfpe:wnaluernceoontmcts,aaamedlcal
consultant to the Office of ity Programs, Social Security Ad-
ministration, from 1970 until July 1983, when an investigation of
his dual employment was commenced by the Office of the Inspector
General of the Department of Health and Human Services.?

Medical consultants working for the Social Security Administra-
tionunderpersonaluervicescontracts,asthuoﬂicerwas.ampmd
bythehourforhoum spent working-at the Social Security Admin-
istration facility. The number .of hours a consultant works and for
which he or she is to be paid is documented by sign-in and sign-out
sheets maintained by the office of the project officer who is respon-
sible for medical consultant contracts. Generally, the officer in this
case performed his consulting services for the Social Security Ad-
ministration outside his normal hours of duty at the Gerontology
Research Center. Those hours were from 8:80 am. until. 56 p.m.

- However, it is stated that based on information obtained from

agency time records, there were “many occasions” when he signed
in for work at the Social Security Administration prior to 5:30 p.m.,
which is said to be the earliest time, after his regular duty howurs,
in which he reasonably could have traveled from his duty station
at the Gerontology Research Center to the pite where he performed
his contract services. These records would, therefore, seem to indi-
cate that the officer has periodically received pay for services per-
formed under his contract with the Social Security Administration
for the same time he was to be performing his duties as an officer
of the Public Health Service at the Gerontology Research Center.

Regulations of the Department of Health and Human Services
require that employees (including Public Health Service commis-
sioned officers) obtain administrative approval, in writing, prior to
engaging in professional and consultative services outside of their
regular duties (45 C.F.R. § 73.785-708). However, the record shows
that this officer did not seek or receive approval from the National
InsﬁtuteonAgingortheNationalInsﬁtutesofHealthtoengage
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in the consultant services he performed for the Social Security Ad-
ministration, although he did request and obtain administrative ap-
proval for other outside professional activities.

The officer states that he cannot recall that such formalized ad-
ministrative procedures for éccépting outside professional commit-
ments were in effect in 1970 when he began working under these
contracts, and that when he later . became aware of the advance ad-
ministrative approval requirement, he did not deem it necessary to
seek approval for activity swith which he had been involved for so
long. He states further that to the best of his knowledge he has
never received a copy of the Department of Health and Human
Services Standards of Conduct, although he has seen references to
them in Public Health Service circulars. In spite of the fact that he
did obtain the required administrative approval for other outside
professional activities, he states that he never informed anyone at
the Gerontology Research Center. of his consulting services for the
Social Security Administration because he considered that his *“per-
sonal business,” which he does not discuss with his professional as-
sociates.

Certain -of this officer’s personnel records (curriculum vitae) that
he filed in connection with his most recent request for renewal of
his Social Security Administration contract (and with the Gerontol-
ogy Research Certer) incorrectly indicate that he was employed by
the Department of Medicine, Baltimore City hospitals, not by the
Public Health Service. Social Security Administration Officials re-
sponsible for approving his contracts with that agency have stated
that they were not aware that he was a Government employee. It
appearsthattheeontmctofﬁeerswmmmnformedormmledre-
gardmg his employment in a Government position due to his omis-
sion or misrepresentation concerning his status in the Public
Health Service. -

Between October 1978 and June 1983 while he was on active
duty as a Public Health Service commissioned officer, this officer
received a total of $77,704 for medical consulting services he per-
formed under contract for the Social Security Administration. The
amount he received for contract services performed bhetween 1970
and 1978 has not yet been determined because necessary records,
now filed at the Federal Records Center, have not yet been ob-
tained by the Department of Health and Human Services.

Questions Presented
In connection with the facts and circumstances of this case, the
Department of Health and Human Services has asked the following
questions:

1. Is the i rule,arﬁmﬂatudmprhrdedﬂmofthecmmﬂerﬂen-'
eral, which prohibits y members active d concurrently engaging
in compensated Federal ci employ::nt, :ptly)ﬁmblebomamhuuofanm-
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military Uniformed Service—specificaily, to officers of the PHS Commissioned

cover the improper SSA compenseation?
armmzummm%umwnm

o T emticyers bt forth in 43 OFR 11 an (e ot contracting
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mpﬂmw.mm be recovered PHS
through bethe. .%?MIthli:ﬁrdph I mo,
forred from PHS 1o the S8A atcount from which originally disburesd? -
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ired principle
which [the officer] could assert a right to retain any portion of these payments?
mmpL.muldhgmtmdth&honﬁﬂedtomnﬁmdmhpumtua
‘de facto’ employee or under principles of quantum meruit or similar contract-
t’ww »

Status of a Public Health Service Commissioned Officer

While the Public Health Bervice is not an armed service,? it is
one of the “uniformed services,” along with the National Oceanic
and Atmospheric Administration, and the Armed Services—the
Army, Navy, Air Force, Marine Corps and Coast Guard. 42 U.S.C.
§ 201/p); 87 U.B.C. § 101(3). We have held that officers of the Regu-
lar component of the Commissioned Corpe of the Public Health

As noted in the agency’s submission, we have long held that any
agreement or arrangement by a member of a military service for
the rendition of services to the Government in another position or
employment is incompatible with the member’s actual or potential
military duties, and additional payment therefor is not authorized
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ance of other duty, i8 not the test of whether the other duty is in-
compatible. The obligation to render military service is the superi-
or—the controlling—obligution. 18 Comp. Gen. 218, 216 (1988). The
hmeofonemthemlhtaryﬂermunothiaown,howeverlimted
the duties of a particular:assignment may be, and any agreement
or arrangement for the rendition of services to the Government in
another position s0 ‘émployment is -incompatible with military
duties, actual or potential. 18 Comp. Gen. at 217.
WhﬂetheCommwonedUorpsofthePublicHealthServmem

‘included among the military services only when, in time of war or

national emergency, the President declares the Corps to be a mili-
tary service, it is one of the uniformed services and its members
hold a status like that of military officers. Under the pay systemn
applicable to members of the vniformed services, members are enti-
tled to pay based on their status as members and not based on the
rendition of specific numbers of hours of duty. 87 US.C. §204.
They occupy the status of uniformed service menibers 24 hours a |
day, notwithstanding that they may actually only perform duties
during certain hours, and their pay is paid on the basis of that '
status and not the hours of duty they perform. They are not enti- |
tled to any additional pay for performing mervices for another com-
ponent of the Government. Bee, e.g., 5 Comp. Gen. 206 (1928). ‘
" In addition to the general rule of incompatibility, under 5§ US.C.
§ 5536 an employee or a member of the uniformed services whose
pay is fixed by statute or regulation is specifically prohibited from
receiving -additional pay “for any other service or duty,” unlees spe-
cifically authorized by law. That statutory prohibition has been
held not to apply where there are two distinct offices, places or em-
ployments, each of which has its own duties and its own compensa-
tion which both may be held by any one person at the same time.
United ‘States v. Saunders, 120 U.S. 126 (1887). However, that ex-
ception to the prohibition would not appear to apply in this case
because the status of commissioned officer is not compatible with
the holding of any other Federal Government position. ..
Furthermore, both the Public Health Service and the Social Se-
curity Administration are components of the Department of Health
and Human Services (previously the Department of Health, Educa-
tion and Welfare) and this officer was performing medical services
for both. If the officer’s services were needed by the Social Security
Administration, he could have been detailed there to provide the
addlhonalsemoesonapart-tlmebamsatnoextmmsttotheGov ‘
ernment.®
Thus,whﬂeanoﬂ’icerofthe?ubthealthSernceOommm—
sloned Corps may receive pernumon to pursue pnvate employment

'See Woodellv. MM&MU.B.BZ(IMLINIHM& Wu&m
aaous.mussm,wm adsignéd additions) thities to puﬁmfuugm-
cies Othér than their ot agencies were held not entitled to :
nanhﬁon!nvhwotlls. 1 mmwsu&c|m :



Comp. Gom ] DECISIONS OF THE COMPTROLLER GENERAL 401

which does not interfere with the performance of his or her duties
asanoﬂ'werofthe(}orps,heorshemaynotbeothemseemployed
by the United States. .

Fortheseraasons.manswertoqueshonl ltmourvlewthatthe
rule prohibiting payment to members of the military services for
services rendered to the Government in a civilian capacity is appli- |
cable to commissioned officers of the Regular Corps of the Public
Health Service. As to question 2, the officer involved in this case
should not have been paid additional compensation to perform con-
sulting services for the Social Security Administration. 47 Comp.
Gen. 505, supra; A:erme Dental Officers, B-207109, supra.

Impropet Paymentu of Compensatmon

Since the officer in this cale was only entitled to receive pay
from the Government for the performance of his official duties as
an active duty commissioned officer of a uniformed service, he was
not entitled to the additional compensation for the personal con-
tract services rendered to the Social Security Administration. |
Therefore, all such compensation paid to him constituted erroneous
payments. 47 Comp. Gen. at 506-507; Air Force Dental Officers, B-
207109, supra, at 13.

Persons who receive public funds erronecusly paid by a Govern-
ment agency acquire no right to those funds and are liable to make
restitution. United States v. Sutton Chemical Co., 11 F.2d 24 (1926);
Dr. Frank A. Peak, 60 Comp. Gen. 71 (1980). We thus conclude that
the officer in this case is indebted to the Government for compen-
sation paid to him on account of his personal services contracts
with the Social Security Administration. 46 Comp. Gen. at 402.
Question 3, therefore, is answered in the affirmative, and question
4 requires no answer.

Debt Collection and Setoff

Question 5 concerns the procedures for the collection of the debt
that has resulted from erroneous payments made to this officer
and the proper disposition of the funds collected.

It appears that the provisions of 5 U.S.C. § 5514, which specifical-
ly authorize collection of erroneous payments made to “an employ-
ee, member of the Armed Forces or Reserve of the Armed Forces”
by deduction in reasonable amounts from the individual's current
pay, do not apply to Public Health Service commissioned officers
since such officers are not included in the definitions of the catego-
ries of individuals covered by that statute. That is, the statute
covers only “employee[s]"_ and members of the “Armed Forces,”
neither of which is deﬁned to include Public Health Service offi-
m members of the “uniformed services.” See 5 U.S.C. §§2101



Pl

‘402 DECISIONS OF THE COMPTROLLER GENERAL -

In this case the general provisions of 81 U.B.C. §§ 3711-3720,
whxchprovndeforthacollectwnofelmmsofthsGovernment,m
applicable. Under thomse provisions, and implementing regulations,
the head of the agency is to try to collect a claim arizing out of the
activities of, or referred to, the sgency. 81 US.C. § 37114). Under
certamcondlt.lonshemayeollecttheclmbyadmmmh'atlve
offset, which means withholding money payable by the United
States Government to, or held by the Government for, a person to
sahsfyadebtthepersonomtheGovemment. 31 US.C. § 3701(a).
These provisions are broad enough to encompass withholding
money paysble to .the officer in this case for pay and allowances,
accrued leave or retired pay due him, where the more specific pro-
visions of 5§ U.S.C, §5514arenotapphcabletoh:m.89e31U.SC
§ 3716(c)X2).* The procedural standards promulgated jointly by the
Attorney Gerierdl, and the Comptroller General and agency regula-
tions implementing 31 U.8.C. § 8711, ef seg., should be followed in
taking the collection action. See 4 C.F.R. Parts 101-105, as revised,
49 Fed. Reg. 8896 (1984), particularly sections 102.1-102.3.

Concerning the proper disposition of the erroneous payments
upon collection, a refund of payments or fees paid in consideration
of some benefit to the Government is to be deposited into the gen-
eral fund of the Treasury as miscellaneous receipts, gince to credit
an appropriation with a refund -of earned payments would consti-
tute an augmentation of the appropriation. See 89 Comp. Gen. 647
(1960), and 31 U.S.C. §3302(hb) (1982) (previously 31 U.S.C. § 484).
Therefore, ptiyments that re refunded by the officer or collected
from him by setoff or other means should be transferred to the

general fund of the Treasury.

Statutes of Limitations

Although not specifically stated in the submission to us, the
question arises whether collection of the payments which the offi-
cer received more than 6 years prior to the discovery of the matter
by the Inspector General may be time-barred. The statute of limita-
tions in 28 U.S.C. §2415(d)eould,undercertmnc1rcumstanws,pre-
vent court action to recover overpayments if the complaint is not
filed within 6 years after the right of action accrues. However, peri-
ods during which facts material to the right of action are not
known and reasonably could not be known by officials, whose re-
spongibility it is to take action, are excluded from the limitation

'SuﬂmB-leIZSDecmberl 1984,64 Gm.lﬂ.WenohtbatSl

USC. §T01d) provides that US.C. §§ $7111-5720 is not
T e e et cndar the Bertal mmm”um;amc;uﬁ

unlunmdoﬂnotnppytodebhownedbydeﬁamem

§102.1 ),“hf'ad. mmslusa;mlwmldn:mudam -
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period. 28 US.C. § 2416(c). Moreover, in appropriate circumstances
outstanding claims may be recovered by administrative setoff
under 31 US.C. § 3716 for up to 10 years. And, this 10-year limita-
tion does not apply in a tase such as this wheré facts material to
the Government’s right to collect the debt were not known and
could not reasonably have been known by the officials of the Gov-
ernment charged with the responsibility to discover and collect the
debt. 4 CF.R. § 102.8(bX3), as revised, 49 Fed. Reg. 8898 (1984).

It is also noted that 81 U.S.C. § 3712(d) establishes a statute of
hmtahonsforclmmsanmngﬁomreeelptofdualpay That provi-
gion is as follows: .

(d The Government waives all -claims agninst a n-hingﬁ-mdualpay
&m&aﬂwmtﬂhdmlmhmwwm&mﬂoﬂuﬁmml
mlhehmwﬂhmﬁm&mﬂnlutdmdlpuiodofduﬂm

InconmdenngaquestnonanmngunderSlU.SC § 237a, the stat-
ute from which 31 U.S.C. § 3712(d) is derived, we held that no part
of a dual pay claim against an employee is waived under this provi-
gion if the debt is reported to this Office within 6 years of the last
date of an unbroken period during which a person drew dual com-
pensation. 43 Comp. Gen. 165 (1963). The record in this case states
that the officer has engaged in the performance of the services in
question while also serving as a commissioned officer in the Public
Health Service since 1970. It is further stated that on or about July
30, 1983, he was ordered to cease work under his contract in effect
at that time until inquiries into the matter of his contract services
were settled. Thus, it appears that he was performing contract
services and was in receipt of pay for those services at least
through July 1983. The Government's claim againet him on ac-
count of his receipt of erroneous pay for these services was received
in this Office on April 10, 1984. Accordingly, if this officer has been
under contract each year gince 1970 to render services for the
Social Security Administration, it would appear that no part of the .
Government's claim against him for compensation which he re- |
ceived for those services since 1970 is barred under 31 U.S.C.
§ 3712(d). See B-208209, July 15, 1981. Therefore, the entire amount
of the Government’s claim that has accrued since 1970 may be col-
lected by administrative setoff.

Potential Defenses to Recoupment Action

Questions 6 and 7 concern whether this officer is entitled to
retain the erroneous payments on the bases that he was de facto
employee of the Social Security Administration or under quantum
meruit or similar principles, or to have the Government’s claim
agamst hun walved.
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A. De Facbo Employment

Adefactooﬁoeroremployeenonewhoholdsapublmoﬂioeor
position with apparent right, but without actual entitlement be-
eauseofaomedefectmh:squahﬁeatlonuormtheachon
hlmmﬂ;eofﬁceorpomhonA;rForuDeMalO[ﬁmEW‘le
suprqatlzhwrtamcaieswhereanmdxv:dualwudmeom'edw
have been improperly serving the Government in dual capacities,
we have held that the services performed by that individual could
be considered as having been rendered in a de facto status. In those
cases the recoupment of pay for services performed, or forfeiture of
other entitlements, was not required. 52 Comp. Gen. 700 (1973); 40
Comp. Gen.51(1960) : .

Homer.mthismatheapﬁhcabﬂ;tyoftheprmmpleofdefacto
employment is similar to that in Air Force Dental Officers, B-
207109, mqpmlnthatdemuonwenddnmedthequesﬁonaftheap—
phea]ﬁlﬁyafthedoctrmeofdefacloemploymmttotwoAuFome
dentists who had performed fee contract services for the Veterans
Administration. There we said that although it is not clear wheth-
er the de facto employment doctrine is applicable to fee basis physi-
cians xince ‘they do not hold a public office or position with the con-
tracting agency (456 Comp. Gen. 81 (1965)), the doctrine is generally
for application only if the individual claiming relief on that basis
can demonstrate his good -faith in having improperly entered into
the subject ethployment. Bee Air Force Dentdl Officers, B-207109,
%atm See also- Victorﬂ Valdez, Jr, 58 Comp. Gen. T34
(1979)

Asmstatedpmuously,tberecordindwatasthnttheofﬁcerin
this case never sought or obtained administrative approval from
the National Institute on Aging or the National Institutes of
Health to perform consulting services under contract for the Social
Security Administration. While this officer has offered various ex-
planations for the discrepancies and improprieties surrounding his
performance of contract services, we find his explanations and jus-
tifications unpersuasive, On the besis of the facts as presented to
us, it appears that he deliberately concealed his performance of
contract services from those who might have questioned or sought
to prevent his continued services in this capacity. Although he was
on notice that administrative approval was required, he failed to
comply with that requirement. Under these circumstances it ap-
pears doubtful that he acted in good faith in requesting and per-
forming the contract services while an active duty commissioned
officer of the Public Health Service. In the abeence of clear and
convincing evidence that he did, in fact, act in good faith in con-
tracting for and performing these .contract services, he does not
qualify under the principle of de facto employment to retain the
compensation paid to him for rendering those services. Air Force
Dental Officers, B-207109, supru, at 16. .
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B. RetenhonofFeesonQuantumMermtBasm

There is a well-established rule that the Government is not obli-
gated to pay contractors or others who have provided pervices with-
out proper authorization. Genermal Clinical Research Center, B~
212430, June 11, 1984. However, where performance by cne party
has benefited another, equity requires that the party receiving the
benefit should not gain a windfall at the expense of the performing
party, even through the contract between them was unenforceable.

The courts and our ce have recognized that in these instances,
the Government is obliged to pay the reasonable value of the serv-
ices on an implied con ¥or quantum meruit.

Before we will autho a guantum meruif payment, we must
make a threshold determinatich that the services would have been
s permissible procurement if the proper procedures had been fol-
lowed. Then we must find that (1) the contractor acted in good
faith, (2) the Government received and accepted a benefit, and (3)
the amount claimed represents the reasonable value of the benefit
received. See 338 Comp. Gen.538.537(1954)'4000mp(}en447 451
(1961); and B-207557, July 11, 1983.

Wedonotquestion mgenzral theprocurementofthesubject
medical consulting services by the Office of Disability Programs of
the Social Security Administration. It was not proper, however, for
the agency to negotiate such a contract with an active duty com-
missioned officer of the Public Health Service. -

Nevartheleu,and,evenlfsuchaeontractwereauthonmd,amg-
nificant impediment to this officer’s entitlement to retain compen-
sation he received under these personal service contracts is the ap-
parentlackofgoodfalthonhmpartmprondmgthosemBy

his own admiseion, at the time he began performing these services
he had doubts as to the propriety of his participation in the Social
Security Administration Office of Disability Programs, yet he did
not inquire into the matter to the point of obtaining an authorita-
tive response. The fact that over a period of 13 years he continued
to request renewal of his contract to perform contract services
within the same Government department in which he was regular-
ly employed without ever requesting approval to perform those
gervices, as required for any outside professional activities under
department regulations, precludes a determination that he acted in
good faith. We conclude, therefore, that this officer has no remedy
for retention of erroneous pay on the basis of an invalid contract
for quantum meruit. ‘

C. Waiver

TheGomptroller General is authorized to waive, in whole or in
part.aclmm“forthereooveryofanerroneouSpaymentofpayor
anumeéa!nudeiounemploybaofanhgancyornmember the

uniformed sérvices if the collection of the debt “would be against
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equity and good conscience and not in the best interests of the
United States.” 5 U.S.C. § 55684(a); 10 U.S.C. § 2774(a). A claim may
not be waived under this authority if in the opinion of the Comp-
troller General there is, in connection with the claim, “* * * an in-
dication of fraud, misrepresentation, fault, or lack of good faith” on
the part of the employee or member. 5§ U.S.C. § 5684(b); 10 U.S.C.
§ 2774(b).

In cases in which an employee has received erroneous payments
in contravention of the dual compensation laws, we have looked fa-
vorably on requests for waiver where the individual had made no
secret of dual employment and had no reason to know in the
circumstances that he wasxin violation of those laws. See, e.g., Re-
serve Members Restored to Duty 57 Comp. Gen. 554 (1978) 53
Comp. Gen. 377 (1973). 4

Under the circamstances of the ease now before us, however, we
do not consider waiver of the Government's claim appropriate. As

. prenouslystatad,thefactthatthmofﬁoerfaﬂedwseekapprwal

of this subject outside employment in accordance with applicable
regulation, of which he had knowledge, and, from all appearances,
tookstepsbopmentstaﬁ'memberswherehewasamxgnedasa
Public Health Service officer from knowing of his involvement in
this particular outside profemonal activity, indicate that he was
not without fault and did not act in good faith in the matter. Thus,
we may not waive the Government's claim against him for compen-
sation he received to which he was not entitled.




