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Coemptroller General
of the United States

Wasi\ingian, D.C, 20844

Decision

Matter of: Planning Systems Incorporated
Pile: B~260391; B-260391,2
Date: June 13, 1995

Gil Jacobs fsr the protester. -

Kenneth 5. Kramer, Fuq., and Catherine E, Pollack, Esq.,
Fried, Frank, Harris, Shriver & Jacobwon, for Computer
Scisnces Corporation, an interestdd party.

Alden F. Abkott, Esqg., Lynn Hawkins Patton, Esq., and

Jerry A. Walz, Esq., Dapartment of Commerce, for tha agency.
Paul E, Jordan, Esg., and Paul Lieberman, Esq., Office of
the General Counsel, GAQ, participated in the preparation of
the decision.

DIGEST

1. Where agency hired protester's key smployes prior to
conduct of discussicns, protest that agency improperly
prevented that individual from assisting protester in
finalizing its proposal and ctherwise prejudiced protester
is untimely because protester was aware of protest grounds
for more than 7 weaks prior to filing protest.

2. Under solicitation for cont reimbursament contract where
awardes will be reimbursad on the basis of 2,080 hours per
year for each full-time employue, ragarcdless of whether
hours ara direct work or leave relatad, in the absence of
any solicitation requirement that agency evaluate proposals
on the hasis of a common number of direct woerk hours, agency
properly evaluated offerors' proposed costs without
"normalizing" for slight variations in direct work hours
proposed by the offerors.

DECIBIONM

. “ . oo - , < .
Planning Syst&migIncorporqtéd (PSX) protests: the award of a
contract to Coinputer Sclences Corporation (CSC) under
request for proposals (RFP) No. 52-(ANW~-5-00901, issued by
tha Nationcl Oceanic and Atmospheric Administration,
Department of Commerce, for technical services. PSI
contends that the agency acted improperly in hiring the
protester's snginesring manager and misevaluated the
offarcors' proposed coatas.

We dany the protest,
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The R¥FP, lssued August 8, 1994, contemplated the awazd of a
cost-plua-avard-fee copntraci for technical services at the
National Data Buoy Center ("Center"), These services
include operation, maintenance, and repair of «nvirormental
data collection platforms and networks, operation of the
Canter's facilitles, terting of existing and new buoy
systems, and engineering and scicntific support for Center
developmental and test prograns.

Proposals wera to ba evaluated on three factors, mission
suitability, cost, and other considerations. Miassion
sultability, which was numerically scored, and cost, which
was not so scored, were approximntely aqual in importance,
with other considerations baing of gignificantly less
importance. Under this cost contract, the agency was to
pay for each full-time employee (FTE) on the basis of
2,080 hours per year whether the hours were direct
(produstive work hours) or overhead (ieave and other benefit
hours). No minimum number of productive work hours was
specified in the RFP.

Cost proposals were to be avaluated for realism in ternms of
wage rates, overhead, general and administrative, and fae,
to determine the "cost of doing tusiness¥ with each offaror.
Cost proposals also were to be evaluated in terms of the
offerors' understanding of the technical reguirements of the
contract. Award was to be wmade to the ot!oror which the
agancy determined would be best able to pnrtorn the contract
in a manner most advantageous to the qovarnmcnt.

Two ofrerors, PSI nnd Csc, thn inuumhant,]subnittad
proposals by tha ‘October 12, 1994, cloning‘datt. The agency
evaluated the proposals, conducted dilcuslionl, nnd obtained
best and final offers. CSC and PSI, propoaad the same numbaer
ot FTEs, but PSI proposed to have anch of 'its employeses work
approximately 40 nore direct hours per year than CSC
proposed. Based upon CSC's succeisful performance undar the
predecessor contract, the evaluators concluded that €S¢
could succesafully perform the. rnqliremantl with the lowar
number of hours. Of a possible 1; 000 points, CSC's
technical proposal waq scored 712.4 and PSI's proposal was
scored 601.6. At approximately $30 million, CSC's propossd
cost was approximately| $999,000 less ‘than that proposed by
PSI. The source selecktion nuthority 'datermined that CSC's
technically superior, /lower-cost proposal, was most
advantageous and selacted it for award. After receiving
notice of the award, FSI filed this protest. After
receiving a debriefing, PSI also filed a supplemental
protast vhich it subsequently withdrew.

PSI's first protest grounda concern the Center's hiring of

one of 1ts key employees, PSI's propc+ied engineering
manager. Prior to working for P5I, this individual had
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worked at the Center, When a replacement for the position
of Cchief, Enyineering Division at the Center was advertised
on October 13, PSI's manager applied. oOn Priday,

Dacember 9, ha was offerad and acceptad the Center's
position, oOn Monday, December 12, he informed PSI of his
acceptance and reguestad inncdiata termination of his
amployment. The manager, as well as the contracting
cfficer, ware concerned that the manager de notliing which
could compromise the integrity and fairness of the ongoing
procurement, Accordingly, the manager declined to
participate in any further werk on the PSI proposal,

The protester contends that by hiring an employaas proposed
for\the most critical position of the contract, the agency
prevented PSI's employes from assisting it on the pending
proposal, even while the manager was still employed by PSI.
In P3I's view, the agency's hiring action effectively caused
"detrrimental technical leveling" of the proposals and
ultimately influenced the source selection. The agency
arguas that these protest grounds are untimely. We agree.

our ; Bid Protiest Ragulationw contain strict rules requiring
timﬂly submission of protoutl., Under thess rules, protests
not /based upon alleged’ imprnpriatins in a solicitation must
be filed no later than 10 working days after the protester
knéw, or should have known, of the basis for protest,
whichever is earlier. 4 C,F.R. § 21,2(a)(2) (1995). Our
timeliness rules rotlact‘thn dual requirements of giving
parties a fair opportunity tic prezcent thair cases and
rasolving protests expediticusly without unduly disrupting
or dalaying the procurament process. Air - '
B-238220.2, Jan. 29, 19%0¢, 99«1 CPD § 129, In order *o
prevent thosa rules from bacoming meaningless, exceptions
are strictly construed and raurely used. Id,

Here, the protaester learned an December 12 that its proposed
manager had been hired by thu Center and did not intend to
provida any more assistance ipn preparing PSI's piroposal.
Further, in a December 14 lat¥¢r to the contracting officer,
the protester made reference to the hiring, acknowiedged the
propriety of t:n'omployoo s not participating in
discussions, and stated that it was working hard to allow
his early release, PSI did not, protest at that tims.
Instead, it waited approximately 2 months after learning of
this basis for protest, until February 9, to file a protesc
with our Office, well beyond the 10 working days met forth
in nur Regulations. Accordingly, we dismiss thesse protest
grounds as untimely.

PSI also protaests the cos: evaluation. Noting that cSC
proposed fewer direct work hours than PSI, the protester
contends that CSC's lower proposed cost was attributable to
this lower number of work hours. Thus, PSI argues that the
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agency should have eavaluated the offer:3 on a common basis,

A.f., the agancy should have usaed the same number of direct
work hours for each offeror in order to calculate the trus

cost cf the contract,

It is not a function of our Office to resvaluate proposals;
rathar, we review the agency's evaluation of proposals only
to ensure that it was fair, reasonable, and consistent with
tha .evaluation criteria stated in the sclicitation.  VSE
Corp,, B-247610.2, Aug., 6, 1992, 92-2 CPD § 81. With regard
to cost reimbursement contracts, we will review challenges
to the <ost realism analysis on tha basis of whether the
evaluatiosn was reascnabla and not arbitrary. Clement Int'l
Corp., B-255304.2, Apr. 5, 1994, 94-1 CPD § 228, From our
review of the record, we have no basis to object to the
agancy's cost evaluation.

Here, as part of its cost realism evaluation, the agency
obtained audits of the offerars' and their subcontractors'
proposals from the Defense Contract Audit Agency (DCAR).

The DCAA audlits identified issues which it suggested should
ba resolved, but did not guestion any other costs. Tha
agerncy also analyzed the coste of both offerors and produced
pricing reports, which identifiad no exceptions or ..
questionable costs. In addition, the agency perforied a
technical analysis of the cost proposals and identified
areas for further inquiry. In discussions, bolh offerors
made changes to their cost proposals or otherwise axplained
their proposed cost mathods to resolve the svaluators!
questions. Based on the analyses, audits, and technical
evaluation, the evaluators concluded that both offers were
realistic. In this regard, whila CEC proposed fewer direct
hours than did PSI, the svaluators determined that theres was
no reason to adjust the direct hours proposed by CSC. Bazed
on CSC's proposal, and its successful performance as
incunbent, the evaluators concluded that Csc could
successfully perform the contract reguirements using its
proposed work hours.

PSI does not arquo £hat this conclusion Wﬂh un nasonablt
and, in fact, concedes that the agency’ reascnably found
¢SC's technically superior, lower-cost proposal was most
advantagecus to the governmant. Instead, PSI alleges that
the agency's evaluation was unreasonable because it did not
noraalize the number of proposed direct work hours in order
to arrive at a common evaluation basis. Ws find this
allegation witholit merit. The RFP did not set a minimum
number of direct work hours which must be proposed and
nothing in the RFP required the agency to normalize the
number of productive work hours in order to determine cost
realism. The agency analyzed thes cost and technical
proposals, as revised, and considered the relative
experiencea of the offercrs and reasonably determined that
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the offerors' hours and costs were realistic as proposed
without necessitating any normalization of the hours. While
PSI believes that normalizing these hours is a bettar
method, that alona doea not. astablish that the avaluation
wz# unreasonable, It 1s not enough that the protaster can
merely point to alternative pmethodologies available to the
agency; rather, the agency's evaluation must be shown to
lack a reasonable basis, Payco Am, Corp., B-253668, Oct, 8,
1993, 93-2 CPD § 214. Here, the agency reasonably concluded
that CSC could successfully perform the ragquirement using
its proposed work force with the workers performing
approximately 2 percent fewer hours of direct labor than
PS1's employees. Since PSI does not question this
determination, PSI has not provided any basis to quastion
the agency's cost realiam analysais.

The protest 1s denied.

\s\ Ronald Berger
for Robart P. Murphy
General Counsel

Horlover, the agency did p.rrorn cout analyses after the
£iling of the protest which compare the offerors' cost
proposals using threa different methods of normalizing the
productive work hours, In each instance, PSI's costs
exceaded CSC's by more than 5880,000. Thus, under any
circumstances, PSI was not prejudiced by the agency's cost
realism analysis methodology, and in the clear absence of
prejudice, we will not disturb a contract award. Amsrican
, B-225967, Jan. 22, 1988,

84-1 CPD q €5.
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