
, 

Comptroller General 
of the United States 

Decision 

f 
Matter ofi Deborah L. Childress ! 

File: B-253202.2 

Date: March 9, 1995 

DIGEST 

Upon the request of a transferred employee, an agency official authorized the agency’s 
relocation service contractor to purchase the employee’s residence listed on its travel 
documents. After the contractor had purchased the residence, the agency discovered that 
the listed residence was not the employee’s residence at her old official station, and denied 
payment of the relocation service contractor’s fee. The denial is sustained. Relocation 
service contracts entered into pursuant to 5 USC. 6 5724~ (1988) and 41 C.F.R. Part 
302-12 (1994) are subject to the limitations and restrictions found in 5 W.S.C. 6 5724a 
and in Chapter 302 of the Federal Travel Regulation (FTR). w 41 C.F.R. 
8 302-12.6(b)(2). Under these provisions, residence sales expenses may be reimbursed 
only if the residence is the one from which the employee regularly commuted to the old 
official station. Since the listed residence does not qualify as the employee’s commuting 
residence at her old official station, the contractor’s fee for purchasing the employee’s 
residence may not be paid, even though the agency authorized the contractor to act. 

DECISION 

This decision is in response to a request from the Federal Aviation Administration (FAA), 
U.S. Department of Transportation,’ concerning the entitlement of PHH Homequity, a 
relocation service company, to be paid its fee for the purchase of a residence incident to 
the inter-agency transfer of Mrs. Deborah L. (Phelps) Childress in October 1992. In our 
opinion, the relocation service company should not be paid. 

BACKGROUND 

The employee, then Deborah L. Phelps, was employed by the United States Customs 
Service during 1992 and permanently stationed at Davis-Monthan Air Force Base, Tucson, 
Arizona. On July 16, 1992, Ms. Phelps, who was engaged to marry Mr. Richard 
Childress, leased her residence in Tucson to a third party for 1 year effective August 8, 
1992. On or about July 28, 1992, she vacated that residence and shipped her household 
goods at her own expense to the residence of Mr. Childress in Corona, California, 

‘The request was submitted by Frank P. Cantrell, Accounting Division, Western-Pacific 
Region. 



approximately 425 miles away. On August 7, 1992, she married Richard Childress, and 
thereafter considered his Corona residence as her permanent residence. 

On August 23, 1992, Mrs. Childress began a temporary duty assignment for the Customs 
Service at nearby March Air Force Base, California, where she remained until 
September 26, 1992. On September 23, 1992, she received a job offer from the FAA for 
employment in San Pedro, California. She accepted the offer and received written 
confirmation of her acceptance by letter dated October 2, 1992, with instructions to report 
for duty on or about October 5, 1992. 

The FAA issued travel orders to her authorizing permanent change-of-station travel for 
herself, her husband, and stepson, from Corona, California, to San Pedro, California; 
transportation and storage of household goods; and real estate transaction expenses.’ 
Mrs. Childress requested the use of relocation services, listing her home in Corona, 
California, as her address on the requesting documents. On October 9, 1992, the FAA 
relocation services coordinator, after noting that the address listed on Mrs. Childress’s 
travel order and on the documents requesting relocation services was the same, authorized 
the use of PHH Hornequity to purchase and subsequently resell the residence owned by 
her husband in Corona.3 

On November 18, 1992, PHH Homequity contracted to purchase the Corona residence for 
$161,000 and closed the transaction on November 24, 1992. It sold the house in August 
1993, and submitted fee invoices totaling $82,834.50.4 

*The FAA’s initial decision not to pay the employee for the move of the household goods 
from Corona to San Pedro was appealed to this Office. We allowed payment because the 
Federal Travel Regulation provides for payment of such shipments from any point to any 
other point, and does not require that the shipment originate at the old duty station. 
Deborah L. Childress, B-253202, Oct. 8, 1993. 

3Before relocation services may be authorized for an employee, the FAA Travel Manual 
provides at pages 5-107 and 5-108 that the relocation services coordinator should compare 
the former duty station location to the address shown on the employee’s travel 
authorization and relocation services authorization forms. Further, paragraph 5-107 states 
that Travel Authorizing Officials “must ensure that the residence address shown on the 
travel authorization is the dwelling from which the employee regularly commutes to and 
from the duty station.” If these instructions had been followed, the error in Mrs. 
Childress’s documents would have been discovered before, rather than after, relocation 
services had been authorized. 

4The first invoice was for $16,100 representing 10 percent of the sales price. The second 
invoice was for $66,734.50 representing an additional fee of 41.45 percent of the sales 
price for 264 days during which the residence was in inventory and did not sell. The 
residence was eventually sold by PHH on August 9, 1993, for $149,500. 
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Following purchase of the Corona residence by PHH Hornequity, the FAA discovered that 
it was not the residence from which Mrs. Childress had commuted to her old official duty 
station in Tucson, Arizona. Based on that finding, the FAA’s Regional Accounting 
Manager concluded that there was no authority to pay real estate expenses and, therefore, 
no authority to pay the claim of PHH Hornequity. On the other hand, the Director of 
Accounting for the FAA, by letter dated March 2, 1994, takes the position that PHH 
Hornequity acted properly and in good faith and that it would be improper for the 
government to deny the propriety of the order retroactively. 

OPINION 

Section 5724a of title 5, United States Code, provides that under such regulations as the 
President may prescribe, appropriations or other funds available to the agency for 
administrative expenses are available for the reimbursement of all or part of the expenses 
of an employee for whom the government pays expenses of travel and 
transportation under section 5724(a) of this title, including “expenses of the sale of the 
residence . . . of the employee at the old station. . . . ” 

Regarding residence relocation services, section 5724~ of title 5, United States Code 
(1988), provides: 

“Under such regulations as the President may prescribe, each agency is 
authorized to enter into contracts to provide relocation services to agencies 
and employees for the purpose of carrying out the provisions of this 
subchapter. Such services include but need not be limited to arranging for 
the purchase of a transferred employee’s residence. ” 

The regulations implementing the above code provision are those found in Chapter 302, 
Part 12, of the Federal Travel Regulation (FTR).5 Section 302-12.6(b) thereof,6 entitled 
“Requirement that contracts not violate other regulatory or statutory provisions,” 
specifically states that: 

“(2) . . * Agencies must recognize that the statute and provisions of this 
chapter [302] contain certain limitations and restrictions which are not 
overridden by the new authority for relocation services. . . . ‘I 

The limitations and restrictions on reimbursement of expenses for the residence 
transactions of transferred employees are found in Chapter 302, Part 6, of the FTR.7 

541 C.F.R. Part 302-12 (1994). 

‘41 C.F.R. 8 302-12.6(b) (1994). 

741 C.F.R. Part 302.6 (1994). 
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Specifically, FTR section 302-6.1(b)’ provides for reimbursement to an employee for the 
expenses of selling a residence at the old official station, provided that it is the residence 
as described in section 302-1.4(k) of the FTR.’ With respect to entitlement under 
Chapter 302 relating to an employee’s residence, section 302- 1.4(k) defines the term 
“official station or post of duty” to mean, “the residence or other quarters from which the 
employee regularly commutes to and from work. ‘* 

Sections 302- 1.4(k) and 302-6.1(b) of the FTR, when read together, establish the 
requirement that, in order for an employee to be reimbursed residence sales expenses, the 
residence must be the one from which the employee regularly commuted to and from the 
old official station. lo The performance of temporary duty away from the official station 
does not effect a change of station during the pendency of the temporary duty 
assignment. l1 

Mrs. Childress’s permanent duty station with the Customs Service at the time she was 
assigned to temporary duty at March Air Force Base, California, was Davis-Monthan Air 
Force Base, Tucson, Arizona, and it remained her official duty station through the period 
of her temporary duty and until she reported for duty at her new official station with the 
FAA in San Pedro, California. Because she never regularly commuted from the residence 
in Corona to her official permanent duty station in Tuscan (the Corona residence was 
approximately 425 miles away from Tucson), the Corona residence does not qualify as her 
commuting residence at her old official station. l2 

The FAA’s Director of Accounting recognizes that Mrs. Childress’s Corona residence 
does not qualify as her commuting residence and that she was not entitled to receive home 
sales services on that property. Nonetheless, he believes that PHH Homequity’s claim 
should be paid since it responded in good faith to an FAA order and that FAA should not 
be permitted to deny the validity of its own order. 

‘41 C.F.R. 5 302-6.1(b) (1994). 

‘41 C.F.R. 6 302-1.4(k) (1994). 

“?Doniette Gilmore, B-241196.7, Aug. 13, 1993; Roger W. Montague, B-251211, Feb. 4, 
1993. 

‘lJohn E. Wright, 64 Comp. Gen. 268, 272 (1985); 52 Comp. Gen. 834 (1973). 

“In her submission to GAO, Mrs. Childress presents evidence supporting her contention 
that she made the Corona, California, address her permanent residence before she 
requested relocation services for that residence. We do not dispute this contention. 
However, the eligibility of the residence for the services of a relocation contractor 
depends not on whether residence was the permanent residence of the employee, but on 
whether it was the residence from which the employee commuted to his or her former 
official duty station. 
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We would agree with the Director’s position if PHH Homquity’s claim simply involved 
its rights under the provisions of its contract with FAA. As a matter of law, the 
government may be held legally responsibility for the contract actions of its contracting 
officials, even when they make mistakes, so long as they act within the scope of their 
authority and not contrary to law. Burnside-Qtt Aviation Training Center v. United 
States, 985 F.2d 1575 (Fed. Cir. 1993); Broad Avenue Laundrv and Tailoring v. United 
States, 681 F.2d 746 (Cl. Ct. 1982). 

The government, however, is not bound nor estopped by the actions of its contracting 
officials “. . . in entering into an arrangement or agreement to do or cause to be done 3 

what the law does not sanction or permit.” Utah Power & Light Co, v. United S&t@ 
243 U.S. 389, at 409 (1917). In Broad Avenue Laundrv, supra., for example, while’the ’ 
Federal Circuit stated that a contracting officer has actual authority to embody mistakes of i 
law in his or her decisions, the court recognized that the decision must be within the 
contracting officer’s subject matter jurisdiction, not contrary to any express authority 
limitation, and must not call upon the contracting officer to do something illegal. u at ; 
749. Similarly, in Burnside-Ott, the court distinguished the plaintiff’s contract claim for 1 
an equitable adjustment after its employees were reclassified to a higher wage 
classification from a claim for the payment of money contrary to a statutory prohibition. 
In the latter situation, the court recognized that, consistent with the Supreme Court’s 9 
holding in Office of Personnel Manapement v. Richmond, 496 U.S. 414 (19901, an 
agency would not be authorized to pay a contract claim contrary to a statutory prohibition, ; 
even if its contracting officer agreed to do so. Id. at 1581. 

The Supreme Court in Richmond stated: 

“Extended to its logical conclusion, operation of estoppel against the 
Government in the context of payment of money from the Treasury could in 
fact render the Appropriations Clause a nullity. If agents of the Executive 
were able, by their unauthorized oral and written statements to citizens, to 
obligate the Treasury for the payment of funds, the control over public 
funds that the Clause reposes in Congress in effect could be transferred to 
the Executive.. . . Estoppel would give this advice the practical force of law, 
in violation of the Constitution.” 

496 U.S. at 428. 

Although PHH Hornequity seeks payment under the terms of a contract, we believe the 
reasoning of Richmond applies equally to its claim. The contract between the agency and 
PHH Homequity was entered into pursuant to the authority granted by 5 U.S.C. Q 5724~ 
and subject to the restrictions in section 5724a and in chapter 302, Part 12, of the FTR. 
Under these provisions, the FAA is only authorized to use its funds for the purpose of 
paying real estate expenses for the sale of an employee’s residence at the employee’s old 
station. The agency lacks authority to use its funds to pay real estate expenses for the sale 
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of an ineligible residence or to arrange with a relocation service contractor for the 
purchase and sale of an ineligible residence. 

In CACI. Inc., v. Stone, 990 F.2d 1233 (1993), the Federal Circuit declared a contract 
void because the agency lacked procurement authority to enter into the contract. Citing 
Richmond, the court stated that a contractor who enters into an arrangement with an agent 
of the government bears the risk that the agent is acting outside the bounds of his 
authority, even when the agent himself was unaware of the limitation on his authority. 
m at 1236. Therefore, although FAA requested PHH Hornequity to purchase 
Mrs. Childress’s Corona residence, the agency lacked authority to do so and the order 
would result in an expenditure of agency funds contrary to a statutory limitation.*3 

Accordingly, PHH Hornequity should not be paid. 

Robert P. Murphy 
General Counsel 

13Most recently, the Court of Federal Claims declared void a Navy contract with American 
Telephone and Telegraph Co., finding that the government had failed to comply with a 
statutory requirement that the agency make certain written determinations before awarding 
contracts of the type and dollar amount at issue in the case. The court explicitly tied the 
authority to obligate funds with the authority to contract: 

“[T]he authority to obligate funds is synonymous with the authority to contract. It 
follows, therefore, that absent compliance with the written determinations 
requirement of Section 8118 [of the FY 1988 Defense Appropriations Act, PL lOO- 
2021, no authority to obligate funds came into being and thus no valid contract was : 
created. ” ! 

American Telephone and Telegranh Co. v. U.S., US Fed Cl, No. 93-483 C, (Feb. 7, 
1995) at 15. 
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