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Heidi Roscoe for the protester,

Gregory H, Petkoff, Esqg., Department of the Air Force, for
the agency.

Guy R. Pietrovito, Esq., and James A, Spangenberg, Esq.,
Office of the General Counsel, GAQ, participated in the
preparation of the decision,

DIGEST

1. Protester did not establish that costs claimed to have
been paid to an unsalaried consultant and an attorney were
related to its pursuit of the protest.

2. Claim for proposal preparation costs is disallowed where
the protester was not awarded proposal preparation costs in
the decision sustaining the protest and did not timely
request reconsideration of the decision.

DECISION

Berkshire Compﬁter Products, Ino. requests that we determine
the amount it ls entitled to recover from Lhe Department of
the Air Force for filing and pursuing its protest in

Berkshire Computer Prods,, B-240327, Oct. 31, 1990, 91-1 CPD
1 464.

In: our prior decision, we sustained Berkshrrt's protest
because the Air -Force had:not- properly justified itszsole~
source purchase of computer equipment ‘from qultal Equrpment
COrporetion*ﬁDEC) “under that firm's Federal Supply Schedule
{F58).: ‘¢ontract. We recommended that ‘thes Arrﬁforce determine
its. minlmum requirements concerninq the - equipment to be
procured and? clearly communicate those requirements to
potential offérors in a new Commerce BusipessibDaily synopsis
of a competltlve solicitation, and that the -order from DEC’'s
FSS contract be terminated if it were ultimately not the
succassful offeror. We also found that Berkshire was
entitled to reimbursement of its costs of filing and
pursuing the protest,
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‘eru.

Berkshlre requests rermbursement of $15, 459 89 for its
costs of filing and pursuipg the protest,! This amount
consists of $6,842,42 for the salary costs of its employees,
$7,8985,.90 for attorney’s fees, and $721,57 for other direct

costs, Ve allow 5318 52,

A protester seesinq to recover the.80sts of pursulng its
proteést. must-;submit sufficient evidénce to support its
monetary ‘claim, The amount claimed may be recovered to the
extent (that the claim is adequately documented and is shown
to be. reasonable, a claim is reasonable, if, in its nature
and amount, it does not exceed that which would be incurred
by afprudent person in pursuit of the protest, Data Based

ns ——Clajim for Costsg, 69 Comp. Gen, 122 (1989),
89-2 CpPD 9 538,

In support 9f7its claimed rosts for employee time, Bérkshire
provided a” document listing by date a brief deScription of
the work performed by two employees, Ernest J. *Parsons
and-Elizabath’ Ramos, . and the amount of time spent _This
document indicates. that Mr. Parsons incurred 118} hours at

a ‘rate-of $57,69" per hour, "and that: Ms, Ramos lncurred

1 754hours at $20,00° per hour, Berkshlre also; provided its
accountant's "certification ‘'of salary" fqg}Mrﬁ;garsons that
states, “in. ‘part, that Mr. Parsona is an: employeeiof

Berkshire with a- "current ‘salary [(of] app;gxima;g ¥ 510,000
per month“ for calendar ‘year 1990 based upon a ‘forty hour
workiweek:" (Emphasis added.) A copy- of: ‘Mr. Parsons’s

"W—Z‘Wageﬁand Tax Statement for 1991," which shows income
of $115,000 for the year, was also provided.? Finally,
Berkshrre provided a copy of a check uxecuted by Mr. Parsons
on the actount of "Berkshire Computer Systems" in the amount
of $109,876.30 made payable to Mr, Parsons and dated
February 28, 1991,

The Alr Force objects.to the: payment of any costs
attributable to the time incurred by Mr, Parsons, contending
that he is not a salaried employee of Berkshire as
represented by that firm. This objection is primarily based

'Berkshire initially filed its claim with the Air Force, but
was unable to reach agreement on the amount that it should
be reimbursed.

’The W-2 Form shows no withholding for federal or state
income taxes as would be expected for a full-time salaried

employee,

JAs noted above, the claim is by Berkshire Computer
Products, Inc., and the record contains a variety of checks
on that corporate account executed by a Berkshire corporate

official.
2 ' B-240327.2
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on’tne findings of the General Servxces Board of Contract
Appeals (GSBCA)sln rkshireiCom r Prods. v.’ Départment
“GSBCA No. 12228-p, Feb, 25, 1993, 33-2 BCA
q 25 856, relating to a Berkshire protest of a, different
procurement during the same time frame as this ‘protest, The
‘GSBCA fourd, after an évidentiary hearing, including
testimony from Mr, Parsons, that Mr, Parsons was not a
salaried employee of Bérkshire from April 1990 through 1992
He ‘was an upsalaried cdnsultant, who worked part-time for
Bérkshire while employed full-time for another company, LAGO
Storage Technology, Berkshire’s protest to our Office, on
whieh this claim is based, was filed by Mr, Parsons on
July 6, 1990, and our protest decision was issued on
ctober 31, 1990,

Given the uncertainty in the record%poncerning Mr, Parsons’s
relationship with Berkshire, we asKed' Berkshire:to explain
inconsistencxes between its accountant’s stattn=nt of the
amount of  Mr, ‘Parsons’s "salary," ‘and Mr;: :parsons’s W-2 form
and-his alleged "salary" check, and’to address ‘the GSBCA's
decision:that Mr. Parsons was an unsalaried*consultant
While Berkshire explained the inconsistenc1es in

Mr, Parsons’s W-2 statement and the accountant’s statement,
it -did not, despite requesting an extension of time in which
to.respond, address the agency’s objections based upon the
GSBCA’s finding that Mr, Parsons was not a salaried

employee.

x‘ C Fa. -

We - areﬁpersuaded, ‘from the reeoro ‘pbefore-us.in this case and
theLCSBCA’s detailed deczsion regarding Mr;“?arsons s
relationship ‘with Eerkshire,ithatJMr. Parsons was“not a
sal ried ‘employee, The compensation%reported to have "been
reoeived by Mr. Parsons from: Berkshire during the”period
pertinent ‘£’ this protest may haveibeen in ithe: nature of
commissions, Tand waSsnot established to have beéen related to
filing “and’; pursuing “the' protest.‘ There 118 no evidence in
thearecord ‘that: Berkshire agreed to: pay “or.:in any way.
1ncurred any actual costs in-céonnection with-Mr, Parsons’s
actidns in this protest. Accordingly, ‘Berkshire's claim of
$6,807.42 for Mr, Parsons s time in filing and pursuing the
protest is denied.' gSge Ultraviolet Pyrification Sys..

- r Bi sts, B-226941.3, Apr, 13,

1989, 89-1 CPD 9 376.

‘To the’ extent that’ Mr.. Parsons's compeﬁﬁation was in the
nature ‘of commissions on: ‘'sales, a protester may not recover
labér Costs that are based upon commissions. See Grammco

, GSBCA No., 9049-C (8940-P), Apr. 5,

gomputer Sales, Inc,
1988, 88-2 BCA q 20,691; see also Yltraviolet Purification
Syg., Inc.—-Claim {gr Bid Protest Costs, supra.

3 B-240327.2
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The Air Force does not object to the payment of costs
attributable to the time of Ms, Ramos,® Accordingly,
Berkshire is entitled to reimbursement of 535,

Berkshxre also reqqests rexmbursement of attorney's fees and
expenses inithe amolifiv-of $7,895,90, In-support of this
claimed amountj Berkshire has'provided a document on legal
letterhead which describes by date the particular services
rendered and hours incurred by the attornasy and the expenses
incurred.® This document shows 58,25 hours were incurred

at a rate of $140 per hour, and 326 photocopies were made at
15 cents apiece,

The ‘Alr Force argues that Lhe clalmed hours’ and hourly rate
of the attorneyiwere ‘eXcessive and that there is no showing
in the record thatmaerkshlre's attorney.:was~actually paid
for the time purportedly incurred on Berkshire 5% behalf in
this® protest In this. regard, ‘the attorney dld not enter an
appearance on Berkshire'’s behalf during the protest and none
of;the-protest submissionszindicated; the attorney’s .
participation. Also,’ Berkshire has; not provided- attorney
t-ime sheets or . other documentationrthat 1s contemporaneous
withTthe “£iling ‘or: pursu;t of ;the protest :The AlriForce
céntends ‘that ‘the”; number of - hours claimed for. research are
excessive, given Lhe lack-of*case:€itation in the protest
Subm15810n3. The'Alerorceralso*objects thagfthe attorney’s
claimedihours include time for unallowable ifems, such as
for;reviewing the”proteatzdeczsion Fdnd for consllting -
regarding Berkshi e's claim for costs.i ‘The agency further

[

and’ appeared to charge-a’ higher legal fee rate than that of
other simllarly experienceéd counsel in the attorney’s
communlty in Qhelburne Falls, Massachusetts

Berkshire provided*no apec1f1c response to the agency's
objectlons concernlng its: attorney's hourly rate,*but did
produce four canceled checks tofthe attorney totaling
56,985, The firm stated ‘that "[d]ue to the significant
amount of ‘the attorney’s fees, ‘and Berkshire’s case position

the company had to pay [the]) attorney . . . over a period of
time." These checks do not indicate, however, that they
were for services related to the protest in question. The
Alr Force argues that there is no evidence in the record
that all of these checks represented payment for time

Ms. Ramos was a temporary employee supplied by another
company to which Berkshire paid $20 per hour for Ms. Ramos’s
time,

‘This document indicates that it was prepared after the
protest decision,

4 B-240327.2
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incurred fillng or pursuing this protest, inasmuch as during
the time frame- gertinent ‘to the canceled checksjiithis
attorney represented: Berkshire in a number of other:protescs
with our Office ‘and the GSBCA, :the Air Force ardues that
these checks could represent payment for time ipcurred on
behalf of Berkshire in these other protests, Berkshire did
not respond to this objection despite our request that it do
so. There is simply no evidence in the record that these
payments to Berkshire's attorney relate to this protest

ulven Berkshire's failure to respond to the aqency s
arguments concerning ‘its attorney’s claimed hourly rate and
hours and to demonstrate that its: attorney was paid or
raxpected to be.paid:for the hours claimed - to.be incurred in
relation o this protest, we disalléw its:claim for

nttorney's fees and’ expenses. “See: l;rav;g;g; Puhlficgtlog
Iy ~«,1a1u fg; Bid :g;eg; Qgg;g

Berkshfie also requests reimbursement of 5721 57 for its
other jexpenses incurred in -filing~and . purqu1ng the protest,
In support of; ;thidiameunt, Berkshiretprovxded a“document
that itemized bykdate the -particular’ expense incurred and
the amount, Berkshire's claimed lexpenses<consist: of : ‘the
cost§iof, telephoneTCalls*and facsimile ‘Eransmissions” ‘made to
our Office, tﬁé”GSBCA, and the Air*Force, ‘the transmifsicn
of ddcuments’ by Federal 'EXpress “tolour /Office, the GSBCA,
‘and.theair’ Farce;ﬁand mileage for Mr, Parsons’s: ‘automobile
travel to visit Beérkshire's attorneyﬁ(aground ‘trip distance
of approximately 164=miles) and to attend a bid protest
conference at .our Office (a round trip distance of
828 miles), Berkshire also provided copies of telephone
bills and copies of canceled expense checks.

- e sk
weﬁhave reviewed Berkshire .8 documentation inssupport of its
expense claim and%find that‘Berkshire is- entitled tofrecover
$283.52. -We disallow Berkshire's'ﬁlalm for expenses “insofar
as they relate*tggitsiearlier filing of a protest with the
GSBCA or wére'inCurred’in its. pursuit'of its “claim for -
costs. Costs incurred~in seeking Telief in another forum
are not reimbursable under-dur bid ‘Protest process. See
Diverco, Inc.--Claim for Costs, B~-240639.5, May 21, 1992,
92-1 CPD 9 460. In addition, the costs incurred in pursuing
the protester’s claim for costs before the Air Force and our

B-240327.2
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Office are also'not recoverable,’ See The Pévar Co,=~Claim
for Costs, B-242353.3, Sept. 1, 1992, 92-2 CPD 9 144. We
also disallow the mileage costs for automotive visits by
Mr, Parsons to Berkshire’s attorney, given Berkshire's
failure to show that the services claimed for its attorney
relate to the protest,

Berkshire also . requests reimbursement of $515.67 for its
costs of preparing its. proposal ., We did not, however, award
Berkshire its costs of proposal preparatlon in our prior
decision, and Berkshire's claim-for these costs pearly
2 years after the''date of the decision is untimely,
Accordingly, Berkshire is not entitled to reimbursement of
its costs of proposal preparation and this claim is denied,
aim for Costs, 70 Comp. Gen., 661 (1991),
91-2 CPD § 125.

In sum, we find that Berkshire is entitled to recover a
total of $318.52 for its costs of filing and pursuing the
protests.

Comptro.’éler Eeneral

of the United States

’Although our: Biah Protest Regulations Tow authorlze us
tg;gward a protester,;in appropriate cases, its<costs of
pursuing a claim for~ costs, gee 4 C.F.R. § 21.6(f) (2)
(1994), these Regulations were not in effect at the time
Berkshire filed its protest., Under the Regulations then in
effect, 4 C.,F.R. § 21,6(e) (1990), such awards were not
authorized. See Apmour of Am., Ing.—--Claim for Cosgts,

71 Comp. Gen. 293 (1992), 92-1 CPD g 257.
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