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Comptroller General 100051
of the United States

Washiagton, D.C, 20648

Decision

Matter of: CyberResources Corporation
rile: B-259561

Dute: January 5, 1995

DICYSION

CyberResources Corporation protests the terms of request for
proposals (RFP)- No, N00123-94~R-0325, issued by the
Department of the- Navy. for mainframe computer maintenance
services, The' protester conténds that the RFP’s requirement
for ‘the succesgsful offeror to pravide maintenance diagnostic
software is unreasonable and unduly restrictive of
competitlon because the Navy allegedly owns rights in the
software which permit the agency to provide the software to
the successful offeror.

We dismiss the protest,

BACKGROUND

The agency obtained the computers to”be malntained under the
REP, including associated software dnd maintenance services,
under a contract.the Navy awarded to 'Control Diata
Corporation®! in 1984 (the CDC contracst); that céntract was
due to expire in December. 1994, The RFP contemplates the
award of a follow—-on contract ' for the maintenance services
currently prov1ded under the CDL contract.,

The agency published a synopsis of- the procurement in the
commerce Businesg®Daily (CBD) 'on May 4, 1994, announcing
its. intention to- obtaln maintenance services for government-
owned CDC equipment.? The ‘Navy issued the RFP on

August 17, as an unrestricted solicitation, seeking
propnsals to provide the maintenance services for CYBER

‘Control Data Corporation has been succeeded by Control Data
Systems; Inc. We refer to this entity as CDC in this
decision.

*Phe ‘CBD announcement contained. a partial listing of the
equipment to be maintained ineliilding: "Central Processor
P/N 170-855, Computer P/N 180-860, PPU/Channel Increment P/N
18352-1, Central Processor P/N 180-860a."
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mainframe computers and associated ‘automatic data processing
equipment. PropOsals were due by September 16,

Section “Ci1. of the RFP contains the followan requirement:
"[t]he: [c]ontractor shall furnish, "as required, material,
maintenance“didgnostic softwire, and support services in
conformance with the terms and conditions of this contract"
(emphasis added), Section C.5.,1 of the RFP, entitled

"ON LINE DIAGNOSTICS," states that:

"The.: [c]ontractor shall" provide on—line maintenance
diagnostic software to ‘detect CYBER computer systems
and,problems for the equipment "supported”’iinder this
contract . ... The" diagnostlc software binary code
provided by the [c]ontractor shall be integratéd into
the.CYBER NOS/BE operating system to assure security
requlrements are satisfied. The (clontractor shall
provide full implementation support for the diagnostic

software,"

Section .C.6 of the RFP, entitled “OFF—LINE DIAGNOSTIC
SOFTWARE," further states in rel evanttpegg ‘that - "[t]he
[c]ontractor :shall supply Sff=11ne; diagnostic software to
test "and verlfy all:, supported CYBER [m]ainframe equipment
pers LLhe RFP).. " ..The': protester concedesﬁthatithe RFP
expressly requires,the ‘contractor to’ supplygﬁhe didgnostic
softyWare, adding that.the RFP is no ;@mb;guous in this
reégard, Notwithetaﬁding the clear Yanguage™of the RFP
regarding the diagnostic software, CyberResources states
that—-it submitted an alternate proposal based on its
"speculation" that the Navy owns rights in, and would
provide the firm access to, the diagnostic software called

for in the RFP.,

’ .Jfrl‘r-‘

CyberResources states that ‘it subsequently obtalned a
complete copy of the-CDC contractnincluding all7F58. . .
amendments.j Based ‘on 1ts fevalliation of those dovuments,
CyberResources concluded ‘that“the ™ “Navy owns rights in the
CDC‘diagnostic doftware which*would permit the Navy to
provide:the softwale to any qualified, responsible firm
under the contemplated contract., The Navy has maintained
throughout the procurement,- however, that the government
would not provide the successful offeror under the RFP

access to the diagnostic software,

Shortly before submitting 1ts initial proposal,
CyberResources filed an- ‘agency-level protest challeng;ng the
RFP’s diagnostic software requirement zs unduly restrictive
of competltion. CyberResources based that protest on the
premise that since the agency maintained that it did not own
any rights in the software, and since CDC would not license
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the: diagnostic software to a third party,{.the Navy should
delete’ ;the requirement-from the RFP and acquire the
diagnostic softwarc separately, . The agency responded in a
letter-dated ‘October 19, essentially denying that protest.
CyberReaources then filed a second agency-level protest on
November 9, .based on the theory that the agency does own
rights in the maintenance diagnostic software, Before the
agency responded, CyberResourcez filed this protest with our
Office on December 1,

PROTESTER' S CONTFNTIONS

CyberResources argues that - the RFP’s requirement £6% the
contractor to- provide the mainténanca diagnostic software
renders: the’ RFP unduly restrictive of competition "because
only CDC, the*original equipment ‘manufacturer, ‘could meet.
that requirement, CyberResources further argues ‘that "gince
in its opinion the Navy owns rights .in the software which
permit the Navy to provide the diagnostic software to the
contractor, and since there are at least two small business
firms that could be expected to submit reasonable offers,
the RFP should be set aside exclusively for small business
participation.!

DISCUSSION

The Navy states thaL under the basic CDC contract the Navy
had agreed to’ purchase tfrom CDqgat least three“computer
systems identified “as mddel number}iTO 855, this®ig¥the .same
modelinumber as; two;oi the: computers o’ be maintained under
the RFP“;_In addition, At is undisputed that contract line
item’ ‘number (CLIN): 0007, entitled !'Diagnostic®Software, "
obligated CDhC to; furnish the: government with "On-Line
Diagnostic Software" “(CLIN 0007AA) ‘and "Off- Line Diagnostic
Software" (CLIN 0007BB) under the CDC basic contract.
Paragraph 8.4 of the basic CDC contract, entitled
"Government Rights to Licensed Software," and paragraph 8.5,
entitled "Software Rights," defined the government’s rights

3n a letter to- the Navy dated August 9, which the ‘agency
forwarded to CyberResources the next day, CDC stated that
the firm "does not license, 'sell, or lease its proprietary
diagnostics [soitware] to ‘any third party. . . We have
addressge:i this issue with numerous third-party vendors and
our poliuy remains as stated."

‘In its protest, CyberResources also argued that the agency
had unveasondbly denizd ‘its -request for an extension of time
in which to submit a best and final offer, which was due by
December 2. The protester subsequently informed us that the
agency granted its request and withdrew this aspect of its
protest.

3 B-259561
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in. the software provided under the CDC contract,®
CyberResources states that - it received a copy of the basic
CDC contract, which included these software rights
pIOVisions, on or about August 1, 1994.

Under. our. Bid Protest Regulations protests based upon
alleged improprieties in a. .solicitation which are apparent
prior -to ‘the time ‘set for? receipt iof initial-proposals must
be. filed” prior to closingito’be timelj, 4:C.,F.R,

§ 31, 2(a) (1) (1994), Engelhia¥d Corp., ‘B-237824, Mar., 23,
1990, 90-1 CPD 1 324, As explained more fully below, since
CyberResources did not file its protest until after closing,
the protest is untimely and will not be considered,

44.:..-.-.4

The protester rereived ‘a copy of the ‘cpe’ nglc contract
prior to the Sepgember 163 closrng date. CyberResources thus
the- Navy had - acquired under ‘theCDC ;contract atsleast two of
t.he ‘computersgz(models numberFITO -855),,to be maintained under
the>RFP, Furtherh_tyberaesources also had :in:: its possession
priqﬁg}o ,closingktherCcDC basic: contTact provisions that
defined: the*governmenr’s rightsﬂiqﬂthe maintenance
diagnostic "softyare’. for those computers. In our view, the
protester had sufflcient informationﬁ rior to the

protest challenginq;the RFP's diagnostlc softﬁarepﬂ
requlremenigpremised\on :ifs 'theory that.the Navy OWAS rights
inthe-dia gnosti c¥goftwakre at least-for: ‘the ‘computers
identlfiedﬁin thefbasic CDC . contract’-ago that,- as a: ‘result,
offeror under the RFP, Since CyberResources did not file
its agency-level protest on that basis until November 9,
well after the September 16 closing date, its protest is
untimely.

[ e
-1, <Lt - e
-------

Cybe?ﬁgsgﬁﬁoeseargues that its protest isz timely because it
is¥ basedﬁon :information® ‘thatit ledrnéd “From examininq ‘the
completeﬂCDC contract,qinclgding a;&jof its 58 améddments,
whichCyberResougges receLVed onépctober 27. Spegﬁzically,
theﬁprotester argues’  that prior“to that time,nit“could only
"speculate," on the‘basisfof language ‘in thetCDLfcontract,
whether the Navy 'in .fact owns rights Loy g e diagnostic
software’ 'for the*four computers ‘tofbn mzintained "under the
RFP. In-this connection, ithe protesﬂur -wrints out -that two
of the computers to be maintained undar: Lhe RFP {mode).
Aumber 180-860 and 180- 860A) are different from those
identified in the basic CDC contract, and that those
computers may have been acquired under different terms and

5The contract incorporated by reference Defense Acquisition
Ragulation™ § 7-104.9(a), entitled "Rights in Technical Data
and Computer Software."
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conditions than” the 170-855 model, which could affecL the
government’s rights in the diagnostic software.® We find
these arguments unperSUn31ve

Cybernesources had sufficient’ information prior.to’ the .
September 16 closing ‘date toiallowithe firm to formilate the
theory upon’’ whteh it bases“this’ protestﬁﬂi @., that the Navy
acquired rights to the didgnostic’ software for’ atéleast two
computers under: thn CDC contract whlch permit the” agency to
provide the 'softyare:to the“successful offeror’’ under ‘the
RFP,- The contract- provrsions regarding the government's
rights in the. -diagnostic software” upon which- CyberResources
relies in support of its positidniin this protest: ‘appeared
in the basic confract, specifically, subparagraphs 8.5a
through 8,5k of the -basic CDC contract set out-in‘great
detail the governmentfs rights in thewsoftware at issue
here, Further, ‘the'RFP specifically, ldentlfled, .by" model
number, two computers (modely number 170 855) w1th the ‘same
contraet. _Thus, éﬁEn assumings that the® Navy subsequently
obtained’ addltional%equlpment with ‘différent model numbers
(180-860 and .180-860A) and underidifféerent terms and
conditions .of ‘software rights,™ 0yberResources -@either knew or
should have:known-prior to closing that at least two
computers (model number 170-855) to be maintained under the

were also the subject of the CDC basic contract’s
software rights provisions.

Our’ conclusion that the protester had sufflcient‘information
to form the basis for this proteut prior to closing finds
furcher support in the protester’s alternate proposal, in
which CyberResources stated in pertinent part that.

"CyberResources will fulﬁii} the requxremean af
Section.C.5 (On—Llne Dlagnostlcs) and C.6. (Off—Llne
Diagnostics)(collectlvelj the "bDiagnostics") by using
the {original equipment manifacturer) diagnostic
maintenance software currently in use at the site
{OEM Diagnostics’). CyberResgurces hag reviewed the

‘We'* understand theﬁprotester gﬁargument in-this. regard to be
premfsed ‘on the theoryﬂthat any rightswln the maintenance
software "the Navyeobtained “under "the 'CDC ‘basic ‘contract
attached to the equ*pment obtained under that contract for
the 1Iife of that equipmént. Thus, according to the
protester, "it 'is conceivable that the agency subseguently
acquired additional computers with different model numbers
and with different rights in software.

"We note that the CBD announcement’s partial listing of
equipment to be maintained under the RFP also listed these

two computers,
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EHEthﬁB a ggg Jeenst S*[glovernmentﬁgﬁﬁ [QQ |
{gggnggctoNo;eh66032n§5- “0001--and “sub ~iwith
gggggﬂgo“;ggse!iSSQQE,3§mbi§ ‘gareementsprovides the

vernm awi gg; rights tozugesthe  CDC

chEﬁablli

Qiggngstigs on the comguter hardware indioa;gg 1n the
[glovernment’s solicitation, CyberResources therefore

formally requests any required certifications and
approvals from the [g)overnment to use CDC Diagnostics
if its awarded this contract." (Emphasis added,)

CyberResources further indicated that its alternate solution
would use the diagnostics software that the government had
already "paid for" under the CDC contract.

Thus, contrary to the protester’s suggestions througﬁ%%t
these proceedings, the statements in its alternateiproposal
which were explicitly based: on the firm’s interpretation of
the software rights provision of the basic CDC contraot,
reflect more than mere "Speculation" on its part regarding
the government's Fights in the software;- CyberReeources
expressed ‘a firm- -belief, ;based oniits interpretation“of the
pertinent provisions “of the--CDC basic contract, that;the
Navy “owns_ rights in the software and that in its: opinion,
the ‘agency ‘could provide ‘thesoftwaré to the successful
offeror under the RFP. Rather than acting on a "hunch," as
it--now contends, CyberResources ‘clearly demonstrated in its
proposal that it had sufficient information prior to the
Sepfember 16 closing date upon which to base this protest.

Accordingly, to be timely,,CyberResources shouldghave filed
this“protest’ prior to the'! September 16 closing date.z«The
protester ‘could” not -make assumptions in its proposal which
were contrary to what it’ concedes’ wWere-clear. provisions of
the RFP regarding:the diagnostic software, and thén expect
relief from our Cffice when it learns that the agency, in
fact, does not intend to act in accordance with its theory.
See, e.4., PEC Constr, Inc., B-245462, Oct. 1, 1991, 91-2
CPD Y4 277.

The protest is dismissed.

Unshoae SW
Christine S. Melody

Assistant General Counsel
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