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DIGEST

1, Protest that procuring agency unreasonably evaluated
prorester's proposal ‘as’ hav1ng a high performance risk is
denied*where the decision is based on the agency’s
reasonable determination that the protester’s proposed
salaries were low and its proposed uncompensated overtime
was excessive, thus creating a risk that it would be unable
to retain qualified personnel.

Piocuring agency reasonably found that protester s
proposed ‘use of 10 subcontractors created a critical
deficiency in the protester’s manidgement proposal where
solicitation specifically stated that proposal would be
downdgraded in evaluation for proposing a high number of
subcontractors,

3. Protest that agency-treated offerors unpqually and
evaluated awardee’s proposal unreasonably based on
protester’s assertion that both proposals contained similar
deficiencies is denied where there were significant
differences between the proposals which warranted the
different evaluation results.

"The deci sion . iseued on September 1, 1994, contained
proprietary information and was subject to a General
Accounting Office protective order. This version of the
decision has been redacted, Deletion are indicated by
"[deleted]."
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4, ‘Agency properly awarded contract without holding
discussions with the protester where solicitation indicated
agency'’s intention to award the contract without discussions
and the agency reasonably determined that discussions were
not necessary because the protester’s proposal contained
critical deficiepncies and the awardee!s proposal contained
no deficiencies and was reasonably priced,

5. Protest that agency improperly awarded contract at a
price $15 million greater than that offered by the protester
is dénied where the agency reasonably determined that the
protester’s price was unrealistic and that the awardee’s
technically superior and realistically priced proposal was
worth the additional expense.

D!CISION

Information Spectrum, Inc, (ISI) protests the award of a
contTAct to Value Systems Sarvices, a division 'of VSE
Corporation: (VSS), under request for proposals :(RFP)

No.. N00019 -92=R-0051, issued by the Naval Air Systems
Command (NAVAIR) for the acquisition of logistics support
services to support Navy and Marine avionics weapons
systems, ISI asserts that the Navy failed to follow the
stated evaluation criteria, unreasonably evaluated its
proposal, did not treat the offerors egually, improperly
failed to hold discussions, and failed to perform a
price/technical tradeoff,

We deny the protest,
BACKGROUND

The ; RFP, issued on June 30, 1992, contemplatedvthe award of
an- indefinite dalivery, indefinite~guantity contract for a
basg:year and four l-year options. Offerors. were‘required
toigubmit ‘a technical proposal and a price- proposal The
technical propo als were to’'be evalUated- against the KO
followingﬁfour faotors' Personnel, :Sample Tasks, Managoment
The personnel and sample tasks factors were equal in WPlght
with the remainifig two factors.listed in descending order of
imporfﬁﬁbe.a Regarding-price, the solicitation:listed the
labor. cateqories and the estimated number of hours of each
labor category that would be required to% perform the
contract._ Offerors were required to. propose fully: burdened
fiked hourly rates for each labor catégdry listed in the
solicitation. . Prices were to be evaluated by multiplying
the proposed rate for each labor ‘category by the estimated
number of hours for the category set forth in the RFP. 'The
prices were also to be evaluated for realism. The RFP
advised offerors that a price proposal determined to be
unrealistic would be assessed as having high performance

2 B~256609.3; B~256609.5



5472732

risk. The solicitation provided that the price realism
evaluation;

"may include consideration of actual salaries
being paid for similar work under other NAVAIR
contracts, salaries being paid for comparable
civil service employees, excessive amounts of
competitive time [uncompensated overtime), DCAA
[Defense Contract Audit Agency] audit information,
and evaluation of compensation for professional
employees,"

The -solicitation advised offeross that the government
intended to evaluate proposals and ‘award the contract
without holdlng discussions exceph for discussions conducted
for the purpose of minor clarifications. The award was to
be made to the offeror whose proposal was considered to be
the most advantageous to the government; in reaching the
award decision, the technical factors were considered
Sllghtly more important than price,

Sixaofferors 1nclud1ng the protester. and Ehe awardeem
responded -to 'the -solicitation. The technical proposals were
evaluated ‘by ‘a technical gvaluation -£2am (TET) and _the cost
proposals were evaluated by a cost_ evaluatlon team- (CET) .
TheﬁﬁET evaluated the technical proposals by assignlng each
factor,~and the*overall technical- proposal, an adjectival
rating of outstanding, better, ‘acceptable, marginal, or
unacceptable. The TET rated VSS better for sample tasks,
acceptable for~ personnol, better for management plan and
corporate experience, and better overall, IS5I was rated
better for sample tasks, acceptable for personnel and
management plan, better for corporate experience, and
acceptable overall.

Ingggaluating ‘the price proposals, the CET. compared the
prOposed :6alaries to those being paid:to comparable rcivil
service employees, compared the proposed rates to, those
being ‘paid unde5151m11ar contracts, and considered ‘Broposed
compensation plans, the amount of qncompensated overtlme the
offerors. proposed, and information provided by the ‘DCAA.

The "CET fFound that ISI proposed salaries. .that - were too low,
expectej~its employees to work an- ‘excessive amount of
uncompe.uated overtime, and offered a 'compensation plan that
did not offset these unfavorable working conditions. As a
result, the CET rated ISI'’s price proposal as unrealistic
with a high performance risk. VSS’ price proposal was rated
realistic.

The reports prepared by the CET and TET were forwarded to
the procurement review board {PRB), which was responsible
for assessing risk, reducing technical scores where
necessary, and recommending an offeror for award to the
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source seléﬁtion official (SS0) who was responsible for
selecting therawardee, The PRB found that "ISI's law
proposed salary, excessive upcompensated overtime, and
average: compensation plan created a risk that ISI would be
unable)to retain a qualified work force, The PRB also
determined that the protester’s proposed use of
10 subcontractors was excessive -for this effort and was a
critical "daficiency in the ISI management proposal. The PRB
also.found that ISI's proposed use of a part-time project
anager was a critical deficiency in its management plan,
The PRB also agreed that ISI's price proposal was
unrealistic and created a high performance risk., On the
other. hand, the PRB found that VS$S submitted a better
technical proposal with no critical deficiencies and a
realistic price proposal. As a result, the PRB recommended
V35 for award,

The SSO agreed “with the PRB's recommendation. In doing s0,
the SSO considéred the evaluations performed by the TET, the
CETQkand the PRB, The S80 also independently evaluated the
proposals The SS0: found that the low: salaries and
excessive uncompenSated overtime reflected in ISI’s propésal
created a- ‘high risk what ISI would be unable to retain its
personnel inéthe high cost -Washington,:, D ¢,, area. The S50
alsofagreed “that the proposed 10 ,ubcontractors in
conjunction with a part-time project- ‘manager was a critical
deficiency in the management plan, and that ISI’s proposed
price ‘'was un¥ealistic and created a high performance risk.
The'*SSO agreed with the PRB that VSS offered a sound )
techrical proposal and a realistic price proposal and that
VSS offered the best value £o the government. As a result,
V5S was selected for award,

PROTEST OVERVIEW

ISI, ithe incumﬁg%t ‘contractor for these. services, asserts
that®the Navy*® used performance risk as the: primary basis to
eliminate its proposal from :.consideration for award, ISI
protests*that since pertormance ‘risk was notra‘stated
evaluation criLerion, the Navyximprc 2vly deViated from the
RFggevaluation scheme in awardino the cant¥act to VSS. ISI
argues Fthat in any -case the- Navy’; con:: lusion that ISI's
proposal represented a high perfornance risgk! was
unrggsonable because that concluSion was based ‘on-an
erroneocus evaluation of its proposal. Spe01fically, IST
asserts that it ‘proposed the same. salaries sitiris paying
underhits incumbent contract for the ‘same services, it

.....

incumben% contract, and that its proposed compensation plan
is bettéy than the compensation plan it offered under the
incumbent contract. ISI also protests the Navy’s conclusion
that ISI’s management plan contained a critical deficiency
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becafise IST proposed to use 10 subcéntractors and a part-
time project manager, -ISI further asserts that to the
extent there were daficiencies in its proposal, the Navy
1mproperly failed to hold discussions with the firm, that
the Navy did not treat V35S and ISI equally, that the award
decision is improper because the agency failed to perform an
adequate price/technical tradeoff, and that the SS0 had no
foundatinon for his source selection decision,®

As we dlsouss helow, the Navy followed the stated evaluation
criteria in awarding the contract and reasonably determined
that ISI proposed low salaries and excessive uncompensated
overtime whioh ‘resulted in an unrealistic price proposal and
a high performdnce risk., We .also conclude that the Navy
reasonably evaluated ISI’s management plan and VSS/
proposal, treated offerors equally, correctly awarded the
contract without holding discussions, and perforined a proper
price/technical tradeoff in determining to award the
contract to VSS despite its higher price.

FAILURE TO FOLLOW EVALUATION CRITERIA

ISI asserts that ‘the Navy,s primary basis for determlnlng
that .the IST proposal did’riot provide the best value to the
government. was its determifation that ISI’s price and
managemant proposals presented a high performance risk. ISI
protests that since performance risk was not listed as a
significant evaluation factor in the solicitation, the Navy
improperly used performance risk to eliminate ISI’s proposal
from consideration for award,

In response, the Navy argues that performance IlSk was not
an. unstated evaluation factor. Rather,‘assert= the Navy, it
properly consideréd the technical performance risk
associated with each offeror's price’ ‘proposal as part of its
price realism assessment. 1In this regard, the Navy p01nts
out that the solicitation specifically provided that a prlce
proposal that was evaluated as unrealistic would result in a
high performance risk rating, The Navy further points out
that section M-~1(2) of the sclicitation provides that in

.-ui.b'

1The Navy and ISI'also dlsagreed over whether ISI agreed to
complyiwith a solicitation provision that réquiréd offerors
to. perform ‘the -contract within 15 miles of the: Pentagon
unless’ otherwtse specified. The Navy asserted that .it could
not award the contract to I5SI without lolding discussions
since ISI in its proposal did not clearly agree to comply
'with this provision. ISI argues that it did agree to comply
with the provision. Since we have otherwise concluded that
the Navy properly evaluated IS5SI's proposal and awarded the
contract without holding discussions, we have not addressed
this issue,.
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reaching the award decision, "[s)trengths and weaknesses of
the offeror’s proposal and performance risks will be
assessed in determinlng which proposal is most advantageous
to the Government,

Ttz
Departme%t of Defense contracting agencies are required by
statute to set forth, at a minimum, all significant
evaluation "factors (and stgniflcant subfactors) ., , ,
{(including cost or price, or price-related factors, and
nop-~cost or non-price relatéd factors)" and their relative
importance, 10 U.5.,C., & 2305(a) (2) (A) (Supp. V 1993),
Agen01es, ‘however, are not required to specifically identify
each :element. to be considered during the course of -the
evaluation where a particular, not specifically identified,
element is intrinsic to the stated factors or subfactors,
Marine Animal Prods, Int’l, Ing., B-247150.2, July 13, 1992,
92-2 CPD { 16,

Here, the Navy did not use risk as a separate eévaluation
fiﬁﬁbrj_ That is, unlike the situation in H3J.*Group
cited dyby,, the protester, the Navy did not ellmlnate ISI's
propoeal based ‘Qn an assessment’ ofiperformance risk-which
was’ unrelated ‘£o the Specific evaluatlon factors. provided in
the solicmtatlon. Rather, the agency considéreéd ridk:in
conjunctlon "with the speciflc evaluation factors listeéd in
the’ SOliCLtatlon and its determination of whlch proposal
offered ‘the’bast value to the government In this regard,
consideration of the risk anolved in an offeror's proposed
approach;ge,inherent in the evalliation.of proposals,
Communications ‘Int?1 Inc., B-246076, Feb.- 18,1992, 92-1 CPD
1.:194. ; Thus,,the agency’s consideration of risk-in
CODD?QtiP“ with ISI's: .plan to use 10 subcontractors and a
part-time progect manager and with regard ‘to”personnel
retention was_not improper., Moreover, Sane the RFP
provided that-“performance risk would 'be considered in
connectinn with proposals deemed unreallstic as to price,
the Navy’s risk assessment in this regard’ cdéuld not be
viewed as contrary to the evaluation criteria., 1In short, we
have no basis to conclude that the agency improperly
considered risk in reaching its determination that ISI’s
proposal did not offer the best value to the government.

PROPCSAL EVALUATION

Personnel Factor and Price Realism/Performance Risk
Assessment

The ‘RFP required offerors to submit reSumes for all
personnel being proposed for the positions of Program
Manager, Senior Logistics Manager, and Senior Analyst. The
solicitation provided that the evaluation of proposals under
the personnel factor would be based on the extent to which
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personnel resumes submitted by the offeror reflected the
education “and experience required by the lakhor category
descrlptlons,i The RFP also provided that annual salaries
would be ‘evaluated .to verify the offerors’ clear
understanding of the work to be performed and their
capability to obtain anc keep suitably qualified. personnel
to.meet mission objectives., The solicitation adyised that
unreallstlc apnual salaries and/or unrealistic fully
burdened ‘hourly. rates would result in a reduced cechnical
rating. With regard to price, the RFP required offerors to
propose fully burdened, fiied hourly rates for each required
labor category and to demonstrate support for the proposed
rates, The solicitation provided that prices would be
evaluated for realism including consideration of "actual
ualaries being paid for similar work under othrs NAVAIR
contracts, salaries being paid for comparable civil service
employees, excessive amounts of competitive time, DCAA audit
information, and evaluation of compensation for profe551ona1
employees, ., ., ." The RFP also advised thut a price
proposal that was determined to be unrealistic would be
assessed as having high performance risk,

AftergEEVLewlng the cost and technical evdluation
1nformation, the PRB and the 850 determinpd ‘tHat for the
personnel factor 181/ 8 proposal presented a risk that it
would:be iifable to ‘retain 1tsrpersonnel 'hecause it proposed
1owwsalaries, excessive uncompensated overtlme, and only an
average compensatlon plan, The agency, | -uged this same
information to conclude. that .ISI's proposed price was
unrealistic and presented a high performanceerisk ISI
argues that the .agency unreasonably determined “that ISI
proposed ‘low salaries and excessive uncompensated overtime,
ISIgalso ‘assert's that it offered a very beneficial
compensatlon package. ISI concludes that becalise the
agency s ev.-uation of its proposal in these areas was
unreasonable, the agency’s conclusion that ISI’'s proposal
presented a high performance Llsk, which was based on its
evaluation of these areas, also is unreasonable.

In reviewing protests “against the propriety of an agency
evalUation of~proposals, it is-not-the functlon of oug
offideuto independent ly evaluate those proposals Rather,
tnegaetermlnatlon of the relative desirability and technical
adequacvﬁof the proposal is primarily & matter of agency
discketion which we will not disturb unless’ it -is shown to
beuwithout a“reasonable basis or inconsistént ‘with the
evaluation criteria listed in thHe RFP., AxioniCdrp:,

B~ 252812, July 16, 1993, 93-2 CcPD 4 28. A protester’s
disagreement with the agency’s evaluation is not itself
sufficient to establish that the agency acted arbitrarily.

ASR Management & Technical Servg., B-252611, July 15, 1993,

83~2 CPD 9 22, Based on our review of the record, we
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conclude that the Navy reasonably evaluated IS5I’s proposal
under the personnel and price realism factors.

Propogsed Salaries

In determining that ISI’s proposed salaries were too low for
retention of a qualified work force, the Navy compared IS1's
proposéd salaries with the salaries for comparable civil
service employees; the average fully burdened rate ISI
proposed, with ISI’s average fully burdened rate on two
other -contracts (N00019-88-D-0076 and N00140~92-C-8004)
which ISI was performing; ISI’s -proposed fully burdened
rates for certain key labor categories with those being
offe“ed on other recently awarded contracts; ISI's proposed
average, "fully burdened, hourly labor rate with the
independent government cost estimate; ISI's average fully
burdened labor rate with that proposed by the awardee; ISI‘s
proposéd average fully burdened rates for the Senior
Logistics Manager and the Senior Analyst with those on ISI’s
incumbenu contract; and ISI’'s proposed average direct rate
(salary) with that on ISI’s incumbent contract,

IS challenges each basis wnhich the Navy considered in
determining that I5I's proposed salaries were'So low as to
create a riskithat ISI would be unable to retainqualified
personnel to perform the contract., ISI also generally
asserts that, the Navy'’s decision that its proposed salaries
are lower than the salaries under its incumbent contract is
unreasonable because, according to ISI, it proposed the same
personnel at the same salaries as it is using under its
incumbent contract, with an escalation factor.

While we] _have considered ‘each of ISI’s arguments, ‘our role
here isnot to determine if each individual finding of the
Navy concerning IST's proposed salaries is accurate.
Rather, our role is to determine whether the Navy had a
reasonable basis for concluding that ISI’s proposed salaries
would create a_risk that ISI would be unable to retain its
work force. Based on our review of the record, we conclude
below that the Navy properly determined that ISI’s rates
were below civil service rates, were below the awardee’s
rates,-were below the governmént’s estimate, and were below
rates*¥on recently awarded similar contracts, Based on these
conclusions, we find that the Navy had a reasonable basis
for determining that ISI’s salaries were sufficiently low as
to create the risk that ISI would be unable to retain its

personnel,

The CET compared ISI's proposed salaries with the salaries
for comparable civil service employees and found that for
all key labor categories, 71 percent of ISI-proposed
personnel were being compensated at least one General
Schedule (GS) level helow comparable civil service
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employees, and of that 71 percent, 38 percent were bheing
compensated at least two GS levels below comparable ciyil
service employees, ISI asserts that the Navy has not
demenstrated that the civ:il service salaries it compared
I5I’s salaries against were for similar employees performing
comparable work,

proposed by ISI for employees in that category to the
applicable salary for the GS level, While the Navy hasn't
explained why it assigned the particular G5 levels it did,
the protester has not shown, or even argued, that the GS
levels assigned by the Navy to particular labor categories
were incorrect, Since ISI had access to the @S grade
assigned.to each labor category and the grades assigned Lo
its employees within those labor categories, ISI could have
argued that the MNavy erroneously classified any employee.
We have no basis to conclude that the Navy’s comparison of
ISI's proposed salaries against GS salary rates was
unreasonable.

ISIﬁalso complains that the Navy improperly compared ISI's
proposed average hourly labor rates for certain key.
employees to the average hourly rates thatﬂyere offered for
employees inthese labor-catégories on. recently awarded
contracts. .. The Navy found that ISI’s proposed fully
burdened rates for certain key labor categories were below
the rates” ‘being offered on other recently awarded contracts.
Speciflcally, ISI proposed $(deleted]” for the Program .
Manager,,whlle onitwg,recently awarded_contracts, the rates
forsthe Program Manager were $44.33 (NO0019+93=D%0184) ‘am
$52, OggJNOOOIQ =94=p-0060) ; for the Senior LogisticsMahager,
ISI- proposed S$[deleted] compared to a rate of. $[deleted] on
contract N00019 93-D-0075; and for the Senior <Analyst, ISI
pioposed a fully burdened rate of ${deleted]. whilé on two
recently awarded contracts the rates  for the’ Senior Analyst
were $37.45-(N00019~94~D~00300) and" $38, 71 (N00019 ~94-0060) .
While 'IST ;agrees that the labor categorles that were
compared are the same, 181 asserts that: sthe contracts are
for*different 'end items and that the- experience required is
different and therefore the Navy could not reasonably
compare~ISI’s rates against these contracts. ISI further
statesithat two of the contracts were awarded as small
disadvantaged business (5PB) set-asides and arques that SDB
set—-asides have higher-burdened rates, so that it is
improper to compare its rates to rates on SDB set-aside
contracts,

We disagree with ISI’s analysis. Since the labor categories
are the same, and ISI has not pointed to anything which
demonstrates that the rates should be different based on the
end items involved in the coniracts, the Navy could
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reasonable compare ISI’s proposed rates against the rates in
thase contracts. Similarly, we have no basis to question
the agency’s decision to compare ISI's proposed rates to
those being paid to employees in comparable labor categorics
who are working on SDB set-aside contracts, While ISI
argues that such set-aside contracts are generally higher in
cost than non-set-aside contracts, we have no reason to
believe, and ISI has not demonstrated, that this is because
the employees working on those contracts are being paid
more,

The Navy also compared I1SI's proposed, average fully
burdened rate of ${celeted] to the independent government
cost estimate of $30,08 and VSS/ proposed fully burdened
rate of %[{deleted}, While ISI questions whether the
government’s estimate and VS8’ proposed average, fully
burdened labor rates are realistic, they are in line with
each other and at the mldpclnt of the offers received by the
Navy. In any case, it is reasonable to assume that higher
rates will be less likely to result in a potential loss of
cmployees,

UNCMPENSATED OVERTIME

ThE“NEVy found that ISI proposed to have its employees work
47 hours per week including 7 hours of uncompensated
overtime. The Navy concluded that 7 hours of uncompensated
_oveztime is exnessive, and in part, based on that
conclusion, decided that ISI would not be able to retain
employees assigned to the contract. The Navy reachad its
conclusion that ISI would require its employees under the
contract -to work 47 hours per week despite the
representatlon in the ISI proposal that its employeas would
work 45'hHours per week because the Navy found that ISI
uniderstated its indirect hours (hours attributable to leave
and holldays) Thus, the Navy computed that for ISI to
recover the salary 1t propcsed for any of its key personnel,
those personnel would be required to work 45 hours per week
for752 weeks per year-—a full year.’? When the Navy
factored “lnave and holidays into the calculation, the
employees- would be required to work 47 hours per week in
order to-work all the hours required, More specifically, in
its- prcpcsal, ISI included 208 indirect hours for each
employee to account for leave and 10 paid holidays. Once
80 hours are subtracted from the 208 hours to account for
the 10 holidays, there are 128 indl!rect hours or 16 days
remaining for leave, Therefore, ISI based its proposal on
each of its employees being entitled to 16 days per year of
leave. However, according to ISI’s compensation plan,

2Phis 45 hours includes 40 hours of direct time plus & hours
of proposed uncompensated overtime,
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employees who ‘have worked for ISI for 5 years or less earn
16 days per year of leave, FEmployees who have werked for
ISI hetween 6 and 10 years earn 21 days per year of leave
and those who have worked for ISI more than 10 years earn
26 days per year of leave, Thus, ISI’s proposal only
accounted for the correct number of hours for employees who
worked for ISI for less than 6 years. When the Navy
factored in the leave for those wmpluyees who worked for ISI
for 6 or more years, the Navy computed that in reality the
employees would be required to work 47 hours per week in
order to take their leave and still work the number of hours
ISI proposed them for.

ISI prorests that it proposed to have its employees WOrk
45 hours per week, the same nurber of houis that it is
requiring its employees to work on the incumbent contract
and an amount the Navy agrees is not excessive, ‘In this
regard, ISI stresses that its proposal specifically states
that it is proposing 5 hours per week ¢f uncompensated
overtime, ISI explains that it did not understate its
indirect hours, Rather, according to ISI, its proposal is
based on the number of hours of leave that employees are
actually expected to take instead of the number of hours
they are entitled to. Thus, for example, TSI states that
while its senior employaes may earn 26 days per year of
leave, last year they took only 14 days of leave,

Proposals must generally be evaluated sclely. on the basis of
the. information provided in the proposal. Monopdle, S.A,
B=252745, July 23, 1993, 93-2 CPD 4 51, In its proposal,
ISI did not_explain the bhasis for the number of indirect
hours it proposed for each employee despite the fact that
the solicitation stated that tne Navy would evaluate ,
uncompensated overtime. Moreover, while ISI may- have based
its proposal on its expectaticn that its employees would
take less leave than they ‘earned, the fact is, unless 1ISI
misrepresented its compensation plan, the employees could in
fact take the amount of leave that they earned. In such
event, any employee doing so would in fact be required to
work more than 45 hours per. week to account for his or her
salary and to put in the number of hours that he or she was
proposed to work under the contract. Accordingly, based on
the proposal as submitted, the Navy could reasonahkly
conclude that ISI expected its employees to work 47 hours
per week.

Compensation Package

The Navy found that the compensation plan ISI.: offered its
employees was adequate but did not have any outstandlng
features to compensate for the low salaries and the number
of hours of uncompensated overtime that the employees were
expected to work. ISI disagrees with this conclusion.
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Specifically, ISI states that its plan has one leave account
rather than separate accounts for sick leave and annual
leave- ‘which provides more vacation time for employees who do
not use their leave for illness and which allows employees
to accrue more leave time for which they are entitled to bhe
paid upon termination., ISI further points out that its plan
includes long-term care, a stop smoking program, and a
profit sharing plan that has paid employees about 2 percent
of their salaries since 1980. 1ISI concludes that its
current compensation package clearly benefits its employees
and provides outstanding benefits to the extent they are
necessary to compensate for its salaries and uncompensated
overtime

The protester 5} disagreement with the procurlng agency over
what incentlves are necessary to retain a quallfied work
unreasonable: Service. Ventures, _Inc.,, B~ 233318, “Feb. 15,
1989, 89-1 CPD 1 162. As the Navy pomnts out, the stop
smoking program has limited applicability and: employees pay
for the long-term care program. Further, altholigh IsI
offérs a profit sharing plan, there were ‘'no details of the
plan in ISI’s proposal so the Navy could not evaluate it.
Based on these factors, we cannot conclude that the Navy
unreasonably determined that there was nothing special about
ISI’s compensation package that would overcome ISI’s low
salaries and excessive uncompensated overtime.

Performance Risk

As dlscussed above, the Navy concluded based on the lew
salarles I1SI proposed, the excessive number of hours of
uncompensated overtime it expected employees to work and the
average: comperisation plan it offered, that ISi’s proposed
price was unrealistic and that ISI’s proposal therefore
presented a high performance risk and a risk that ISI would
be unable to _retain its personnel. ISI challenged the
Navyis conclusion that its proposal presented high
performance risk because it did not believe that the Navy
reasonably- determlned that it proposed low salaries,
excessive ‘uncompensated overtime, and an average .
compensatlon "package. Since we have concluded that the
Navy’s conclusions regarding these factors were ‘reasonable,
we also find it reasonably concluded that I51’'s* ‘proposed
price ‘was unrealistic and that its proposal presented a high
performance risk. 1In this regard, the agency could
reasonably conclude that a performance risk is created when
a contractor is reqguired to perform services with an
undercompensated work force, QOshkosh Truck Corp,,
B-252708.2, Aug., 24, 1993, 93-2 CpPD 9 115, and where
employees are expected to work an excessive amount of
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uncompensated overtime. Quantum Research; Inc., B-242020,
Mar. 21, 1991, 91-1 CpD ¢ 310.°

MANAGEMENT PLAN

Under+the management plan/manpower utlllzatlon matrlx
evaluatlon factor, the RFP prov1ded that: "A-largefnumber
qggsubcontractors, or a poorly structured ‘partnership/joint
vgg}ure, or a hlgh proportlon of contlngent hlres will
resultiin a; reduced technical rating." ISI submltted a
managementwplan sﬁow;ng the use of 10 subcontractors. The
plaqgg;so dndicated that ISI ‘{ntended to*utllize a“ part-time
progeot'manager for the contract The PRB found that
lgﬁaﬁbcontractors Was an unacceptable number for this
contract*effort, and in conjunction with”the" ‘Use of a part-
tlmgiggg;ect manager, was a critical def1c1enoy in ‘ISI’s
management*plan., The 580 agreed with this conclusion,
statTﬁEﬁfhat ‘ERe*hours required to'coordfnate’the-input of
11- companies would require excessive. government managemert
and theﬂprdering of 51gn¢ficant additional program
management hours from the prime contractor.: :The S350
additionally cgncliided that the use of 10 subcontractors
presented a management burden and a performance -risk- and
that ‘this was exacerbated by the use of a part-time project
manager. The agency poin s out that when contracting
officer’s. representatlves (CORs}) on ISI'’s incumbent contract
were interviewed concerning I151's performance, they cited
ISI's management and coordination of subcontractors as a
weakness on that contract.

ISI ohallenges the Navy’s conclusiohs that IS{;S proposed
use of ;10fsubcontractors and a part-time _projéct- manager
were. weakﬁeases or deficiencies in its management proposal.
ISI- fmrst ‘notes that it proposed fewer subcontractors than
the "12°7 that it is currently using on.its incumbent contract.
Inraddition, ISI asserts that the subcontractors will not
requrge substantial SUperv1510n because the ‘proposed
subcontractors all have experience performlng the required
work-‘and they all have worked with ISI in the past. 1In
addition, ISI points out that not all subcontractors will be
performing at the same time; individual subcontractors will
be performing only when their particular expertise is
required by a work order. ISI also argues that its proposed
use ¢f 10 subcontractors will neot require additional

rk’"

3ISI “and the Navy also argue over how much turnover ISI
experlenced on its incumbent contract. However, given our
conclusion that the Navy otherwise reasonably determined
that IS8I's proposed salaries and uncompensated overtime
create a risk that ISI will be unable to retain its
personnel, we have not considered ISI’s turnover on its
incumbent contract,
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‘government superviSLOn In this regard, ISI asserts that in
its" proposal it explained how it intended to manage the
contractreffectlvely and efficiently with 10 subcontractors
andrp01nted ‘out that it would be the single point of contact
between the subcontractors and NAVAIR, and would be solely
responSLble for all aspects of performance under the
contract.

ConSE%%ing 1ts proposed use of a part- time: prOJect manager,
Isiégrgues that its- proposed pro;ect manager is the. i
incimbent? prOJect manager and thus 'possesses an 1nt1mate
knowlbdge of*the contract requ1rements and the management
necessary to*perform those requiréments.. ‘ISI ‘also explains
thatgthe pggject manager s other time, whlch ls spent“on
corggratemmatters such AS reportlng tor the company president
onithis contract, erhances his- effectlveness '8s a project
manager .. 151 concludes that because the:® project manager 'is
uniquelygquallfled for this contract and becalise his other
responsibilities in the ISI organization enhance his
effectiveness, it has confidence that the project manager
will be able to perform his responsibilities in the number
of hoars he is proposed to work on this contract.

-—x-x_A o

ISIﬂs arguments do not convince us that the Navy
unredsgnably concluded that ISI’s proposed use of

10 subcontractors and a part—time project manager was a
crltlcal deflciency in 181’3 Jnanagement planﬂﬁ First, while
ISI states ‘that : it proposed to,use fewer subcontractors on
this/eBntract thHan it is .curfently using on its incumbent
contract,nthe Navyihas po;nted out, and, ISI has not
-di'Splited, Sthat based on the number of hours ‘that“the
contractors are expected to perform on this contract* .and
uslng“theilz subcontractors TSI is- using on lts 1ncumbent
contract ﬁa“basellne, ISI should have proposed no ‘more
than,ﬁrsubcontractors for this contract. In additlon, while
IST explained in its proposal how it would manage ‘the
subcontractors,awe find it was reasonable for the ‘Navy to
conclude, in“spite of that explanation, that the use of

10 subtontractors posed an increased risk regardrng
effective management, ‘control and communlcatlon, response
times, and quality assurance. That is, it is Leasonable for
the Navy to conclude that the more subcontractors thére are
to coordinate, the higher probability there is of having
problems with management and communications. See Her

Engines, Ing., B-246731, Mar. 19, 1992, 92-1 CPD 9 297. 1In

4ISI also argues that the 550 unreasonably determined that IST
failed to adhere to ‘the government policy regarding
subcontracting with SDBs on its incumbent contract Since
our review does not show that this was a factor ‘in the
source selection decision, and it would not change the
result of our decision, we have not considered this issue.
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this regard, as noted, 1nterv1ews with CORs indicated that
ISI: had trouble- managing its subcontractors on its incumbent
contgact In fact, the Navy has pointed out thav ISI’'s
performance on ‘the - incumbent contract was the impetus for
lncludlng the ‘RFP provision stating that the use of a large
numbér of subcontractors would result in a reduced rating.
To the extent ISI chose to ignore this warning, ISI did so
at its own risk.

Inéﬁgdition, whlle ISI“has argued the ‘merits- of its’ progect
manager, - the Navy has "hot questloned the progect manager’
overall capablllty Rather, .the Navy has. expressed 1ts
conggrnithat it will be difficult for the; pro:ect manager to
manage ‘the’entire pro;ect, lncludlng 10 subcontractors, on a
partggime basis. .To the ‘extent ISI believes that the-.
project*manager seéXperience and other responsrbllltres
ellminate ‘this concern, ISI has done no more than express
its‘disagreement with the acency. Such dlsaqreement does
not demonstrate that the agency’s concern is unreasonable.
Tragor, Inc,, B-250716.2, Feb. 23, 1993, 93~1 CPD 9 165.

Lesrahe
UNEQUAL TREATMENT AND UNREASONABLE EVALUATION OF V5SS
PROPOSAL

'7, .*\n,l&“

IS1: prdtests that the’ Navy s evaluation of vss' ‘proposal was
unreasoﬁﬁbre Yand “tHat the Navy did‘not treat, ;the . oo,
twoRofferors” equally.e_ISI notes that under: the personnel
evaliation factortmboth VS8S and ISI were glven ratings of
accep&éble, -evén_ tholgh only 75 percent of Vss’; proposed

________

proposed personnel were judged acceptable., In addltion,
assertsﬁ}SI, V88- offered ‘Senior Analysts thatlgenerally did
not= have Integrated LOngth Support (ILS) experrence,
although“ILS experience was an area of, prlmary ‘concern for
thezagency AAn evaluatlng Senior Analysts. Flnally, ISI
complalns that 15 percent of V5SS’ proposed’ personnel were
contingent hires, while ISI proposed no contingent hires.
Based on these factors, ISI asserts that VSS should not have
been given the same acceptable rating for the personnel
factor as ISI.

Under the mar:gement plan facter, -151 states,rthe Navy found
a“critical-~deficiency in ISI's management planebecause ISI
proposed -a part-time project manager but did“not find a
critical” deficiency in“VSs’ proposal even thoigh VSS“also
offered a part ~time progect manager. ISI further ‘asserts
that the Navy’s decision to rate V5SS’ management proposal as
better rather than acceptable was unreasonable because

15 percent of VS35’ proposed personnel are contingent hires.

Finaiiy, ISI states that if its price proposal was

unrealistic and presented a high performance risk because
71 percent of its proposed personnel were being compensated
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at*least one GS level below comparable civil ‘service
emp]oyees and of that 71 perceht, 38 percént were being
compensated “at - “least two GS levels below comparable civil
segy&ce employees, VSS{ proposal should have been similarly
viewed because 63 percent of V8S/ o opnsed personnel were
being“compensated one G3 level below rhuwparable civil
service employeés and of that 63 percent, 23 percent were
being compensated at least two GS levels below comparable
ciVil service employees.

Basedgpn our revrew ‘of the evaluation documgégai ‘we conclude
that ithe- Navy did . not treat- VSS and; ISI differently ‘and did
not unreasonably evaluate VSS’ proposal.UyConcerning the
personnel factor, while .IST arguesgthat VS5 should not have
been: given ‘the’ same.rating ‘as’ ISI;pecaUSe 92ﬂpercent of
ISIEggproposed personnel -were” judged accep*abi?ﬁwhile only
-75vpercent ofvVss’ proposed personnel were judged acceptable
and*because VSS"Senior Analysts lacked ILS experlence, the
agency 5 rating wasigot based ‘on these’ factorsaalone.
Rather, the:Navy - found Tother ‘merits.: in VEEN personnel
proposal which warranted rating VER acceptab;eﬁfpr this
factor. Specifically, ‘the agency: found that,VSS proposed
well—qualifled personnel for 'its’ Program Managers ‘and .its
Senior LongthS Managcrs. In addition, the agency found
perfbrm a. majority of the key labor ‘hours... Finally, the
aqency considered that based-on its proposed salaries and
low’ uncompensated overtime, VSS probably -would experience
low turnover Given these factors, we cannot say that the
Navy"® unreasonably rated V88’ proposal acceptable for the
personnel factor.

Concerning the:manéggmentrplan, while €ﬁe{Nav%ﬁgon31dered
ISI’'s: proposed use of a part time progectﬁmanager a critical
deficiency and‘did: not ‘cotisider” VSS';propqggg%ﬁse “of -a® palt-
timeamanager a: cr1t1ca1~def1c1ency,~ISI proposed ‘its- project
manager for only 1,500° hours.while -VSS. proposed its prodject
manager for 1,900~ hours per year, which is “substantially
closer to full time. Moreover, accordingeto ISI's .
valculation, the difference ‘between the number of hours that
ISI .proposed” its progect manager and the’ number ‘of hours
that VSS proposed its® prcject ‘manager ° equates to 1. 5¥hours
per ‘day. Since a project manager who.is”present for*an
additional 1.5 hours will ‘be‘able to: perform moreaggsks in
that -time and will-be“available morefoften for consiiitations
with-employees, subcontractors‘and*government personnel, in
‘durtview, this difference’ provided: ‘a'basis for distinguaish-
1ng«between the proposals. More importantly, however, the
agency’s criticism of ISI’s proposed use of a part-time
project manager was related to the fact that ISI proposed

10 subcontractors and the fact that the project manager
would have to supervise and coordinate the work of these
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subcontractors, a problem that was not present in VSS’
proposal
.

*,+
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declsion pnreasonable. -ILQQQLLEIQQL §upraq1 Moreover, the
agency's decision that VSS’ management prcpcsal ‘should be
rated ‘better’was also based on other factgg 3-in’ the
proposal, such-as the interface of the proposed task leaders
with the technical staff for delivery order-performance and
a good mix of prlme and subcontractor pers onnel

Fiﬁ%lly,lwe dlsagree w1th ISI Lhat VSS’ prlce proposalﬁ:
shouldfhave beenir téd-unrealisyic withia’ “high¥pe ‘performance
riskybecause Vss:: prooosed salarles For 63 percent of iEs
proposedﬁpersonnel that were “at 1east one GS level® bel
comparable CLVll servlce emplcyee: “and’ of thati 63$percent,
23+ percent“were ‘being compensated at. least two’ GS“levels
—below‘homparable*clvil ;service employees. . As discussed, I81
basesgégs argument on‘the “fact thaciits: prlce proposal was
;soarated becaﬁ*e it= proposed ealaries for 714percent ‘of its
’proposed personnel ‘that were at/least one GSpleVel ‘below
comparable c1v11bserv1ce employees and ‘of _thatz 71~percent,
38. percent were at least two GS- levels below comparable
'civil%perviceﬂgmployees.F 151 asserts that thegdlfferences
in: these percentages ido not- warrant the“dlfference in
ratings.- As dfscussed abovetlhowever, the agency 8
dettrminatlonlthat ISI's ‘proposed : ‘price was unrealistic “and
presented a hlgh performance risk was based not only on the
number of employees that ISI proposed with wages‘below GS
levels; it also reflects the Navy’s overall conclusion that
151 proposed low salaries and excessive uncompensated
overtime, a problem the Navy did not hawve with V5S. 1ISI’s
argument is without merit.

AWARD WITHOUT DISCUSSIONS

ISI&protests that the Navy improperly . awarded the céhtract
to.iVSsS: ontthe basis "of initial~ proposals w1thout“holding
dlSCUSSlonS.A ISI argues that if .it had been ‘given ‘the
opportuﬁitv to- partrcmpate in discussionsiit’ would have been
able.to correct the "minor"- def1cienc1es'Tn its? propoaal
w1thout ‘making major revisidns“and wouldjhaveareceived the
award® becaUse its price proposal was $[deleted]“million less
than the: .proposal _submitted by VSS, Specifically, -I8I
asserts-that it could easily have corrected its proposal by
eliminating some of the subcontractors, increasing its
project manager’s hours, and explaining why its proposed
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salaries were not too 1ow and why 1ts proposed uncompensated
overtime" was?not excessive. _ISI further argues that the
agencyﬁhas required to hold discu551ons because it found the
same def1c1enC1es in vs8s’ proposal 50, that, lf ‘it could not
awardsthe cohAtract to ISI without - holding dlSCUSSlOﬂS, it
couldfﬁot ‘award the contract Lo.VSS 'without holding.
discusszons.f Finally, ISI- pOints ‘out tHat its proposal was
consideréd acceptable in all areas and that while the agency
considered ISI's unrealistic price prop6sal as a critical
deficiency, it d1d not render the proposal unacceptable.
Whereea SOllCltatlon is issued by? an agency of the I
Deg&;ﬁment of Defense, and 1t adv1ses offerors“of ﬁQ?
aggg&y s§}ntent tgﬂaward the contract without holdingm‘
discussions, the aQéhcy may’ properly ‘do-'s0, - even awarding a
contracta?b»a firm not offering the‘lowest price.‘*Federal
Agg%isigion*Regulation (FAR):'S 15:610(a) (4) ;- Magrdﬁegrv,

" B- 246103 B~ 246103 2, Feb: 19, 1992,192 1 CpD
NZ200+: Whileéthe contracting officer has the’ discretion to
hold discussions in such c1rcumstances, the contracting
offlcer may dispense w1th discus51ons where he “has a

,,,,,

advantageous to the government, See The Jonathan Corp.:
Metro -Mach. Corp., B-251698.3, B-251698.4, May 17, 1993,
93-2 CPD 1 174

Here, as discussed above, the Navy reasonably determined
that " ISI’s -proposal had criticalideficiencies  in the.
management and price areas and that there; wasﬁg highxrisk
that Isggwould beJUnable to retain its*personnel “xThe Navy
alsOmreasonably determined .that“the" propqsalesubmi ted by
VSSﬂhad%nofdefic1enc1es, was overall technically superior to
the™ proﬁb*al ‘submitted by- -I181, Yand was reasonably -and
realistically priced. Accordingly,_the Navyfcould
reasonably’determine that V5SS’ proposal represented the best
value to the government and therefore properly could award
the contract to VSS without holding discussions. A Plus

Servs, Unlimited., B-255198.2, Jan. 31, 1994, 94-1 CPD 9 52.
AWARD DECISION

ISI. asserts that the Navy’s decision to“award the contract
to V55 -at a $([deleted] million ‘price premium is unreasonable
because .it. 1s based udpon a failure by the 'SSO to either rely
on or discredit the conclusionsof -the evaluators regarding
the technical ‘merit of ISI's. proposal, and a ‘faillire® to
apply ‘the relative weights specified in the solicitation.

On thEgjirst“p01nt, the proteéster asserts. that according to
the agency, the 550 and the PRB relied only on the summary
cost and technical reports and did not review the individual
evaluators worksheets. ISI arques that there is no basis in
the record for many of the conclusions of the $50 regarding
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theéperfOLmance risks aSSOC1ated with ISI’s’ proposal Nor,
according to ISI, is there any fdocuimentation, in the reccrd
establishing that the-S50 1nderendently rev1ewed the
prop03als of . ISI. T-Thus, IsI asserts, the SSQ&S conclusion
thaththeﬁproposal ofevss offered the best value to the
government ‘is 1rrational In any case, 181 argues that the
award- deciSion did. not fOllOW‘the REP evaluation criteria
which~ stated that; technical con51deration= were to be
weighted only slightly more 1mportant than cost since I81’'s
proposed price was, substantially lower than VS5’ proposed
price and 1ISI’s technical proposal was rated only slightly
lower than VS8’ technical proposal.’

. ik

insofar as ISI asserts that in awarding the” contractfto V5§,
the Navyifailedﬁto weigh technical factors onlymslightly
more%importanggthan “price, asirequired by* the REP, ISI is
.essentially protesting that: the Navy failedito perform a
proggr¥price/techn1cal tradeoff. _In a negotiated . ..
procurement, there is nox requmrement that- award be: made ‘on
the“ba31s of'gpw pricedﬁnless the- solicitation so specxfies
Agency officials have broad discretion- inxdetermintng the
manner and extent to which they will makeZlise of;.technical
and price’ evaluaE&on results., Price/technical tradgbffs may
beemade, the extent to which one may be sacrificedﬁfor the
other is governed by ‘the test of rationality andiconsistency
with‘the fstated?evaluation criteria. Award ‘may’ ‘be ‘made to a
higher—rated, higher-priced offeror where the deCision is
consistent with the evaluation factors and the agency rea-
sonably determines that the technical superiority of the
higher-priced proposal is worth the additional expense,
General Servs. Eng’q, Inc,, B-245458, Jan. 9, 1992, 92-1 CPD
T 44

Here,\in reachingﬂthe award deC151on, the SSO noted ‘that
ISI’S) excessive uncompensated overtime and low salaries
indicated -a high performance_risk *The SSO alsoacon51dered
deficiency The- ‘S50, “on the other hand, found that vss!
price*was reasonable and realistic and: “that, -in addition,
the proposal had no deficiencies, a manageable number of
subcontractors, ‘realistic annual salaries, ‘and low
uncompensated overtime. Based on this ‘analysis, the S$S0
determined that the proposal submitted by VSS offered the
best value to the government. While ISI asserts that the
550 did not specifically discuss IS5I’s price advantage in

sSince ‘e’ have already concluded that: ‘the evaluations ‘of both
the technical- and”price ‘proposals submitted by VSS and IS1
were reasonably condicted, ISI’s argument that the award
decision is unstpported fails to the extent ISI premises its
argument on its belief that the agency conducted flawed and

unequal technical and price proposal evaluations.
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hls prlce/technlcal tradeoff, in the statement he -prepared
forsthe': protest, the” SSO states, "I conccrously made the
decision%that it waselnsthe Government’ ‘best interest--most
advantageous to theiGovernment—--to pay” Hhe rates proposed by
(VSS] to} galn the :benefits of: .- low turnover, quallty work;
lgg}rework, Jow:? governﬁgﬁt tralnlng, ovcr31ght and
management, whlle avordlng extremely’hlgh performance risk
wlthigga iLISI by Further, -becdalise he:. con31deredeSI'
proposed prlceﬁtotallxhunreallstlc, the~550 did- not - belleve
that the%government,would actually receive a prlce beneflt
lf lt*awarded the contract to ISI. In| thls regard, we note
that fagfgromﬂcon51dering ISI’s low price an advantage, the
SSO cons

‘dered-it "‘a“problem that could: result in’delayed and
questlonable performance. Based on this assessment, we find
that the "SS0 properly followed the evaluation criteria and
reasonably determined that an award to VSS presented the
best value to the government,

ti—\‘\.

1.rx. ‘-"-l'—

Finally,‘insofar ‘as ISI asserts that*the award dgélg?gn ‘is
impropér, because’the 5SSO nelther relied on .or™ d%EEEedlted
théﬁ?onclu51ons of the technlcal eualuators concernlng “ISI's
technical proposal, ‘Wg .have consistently-statedithat#the 550
is” not?bound by;the conclusrons -of lower—level E@Ehn1c«l
evaluators. Verify,#Tnc,,. 71. Comp.wGen. 1584(1992) r92=1
CPD 'Y 107. _Rather, SS50s are entitled-to independently judge
the merits of competing proposals*providedrthe “Judgment has
a’Yational basis.; TRW, Idc,, 'B-254045!2, *Jan. .10,71994,
94 1 - CPD 9 18, Here,sthe :850!s decision had*aareasonable
oasis.rtFlrstﬁgwhileﬁthe S50 did notgrely.on: tgeﬁlndlvrdual
,evaluator s conolusions, ‘he did consider the ¢ .summary
'reporte. To-the extént’ that ISI.asserts: thatﬁthese reports
provide no.: justlflcation forathe SSO's ‘conclisions regardlng
performance rlsk, we, p01nt out that the ind1v1dﬁal
evaluagggs did’not “assess rlsk Rather, the 1nd1v1dual
eg&}uators evaluated .the pricc’ and technlcalﬂmerits of the
pggposalggand based- on ‘those evaluations th'ﬁPRB assessed
r;sk ~Thus, for example, the TET determlned ‘thatISI
proposed*too many subcontractors and thie PRB -concluded that
this presented a risk. 1In addltxon, the 5SSO states that he
independently reviewed the price and technical proposals.
Accordingly, we find that the record adequately supports the
source selection decision.

The protest is denied.

Robert P. Murphy
Acting General Counsel
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