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Compirolier Genarul
of the United Staten

Washingten, D.C, 20548

Decision

Matter of: DeLima Associates
rile: B-258278,2
Date: December 20, 1994

* gy

Hanry DaLima for the protaester,

Mike Colvin, Department of Health & Human Services, for
the agency. - _
Tania L, Calhoun, Esqg., and Christine S, Malody, Eaq,,
Office of the General Counsel, GAO, participated in the
preparation of the decision.

DIGEST

1, Protest that’contracting agéncy impropetly evaluated
protestar's tachnical proposal is deried where avaluation
was reasonable and consistent with the evaluation criteria,
and the record shows no avidence of agency bias toward the
firm.

2.. Where proposals are essentially equal technically, cost
properly may beccme the determining factor in making an
award .decision under evaluation criteria which assigned cost
less importance than technical considerations.

DECISION

DeLima“Adsociatas prégkéfsjgiffﬁward7of”a contract ito .
Cygnus_Corporation, Inc:}linder!request for proposals. (RFP)
No/$200-94-0844 (P),; issued by the Department of Health and
Human Services;-Cénters:for Disease Control aid;Prevention
(cDC), for editorial support: services at the Niational Center
for Chronic Diseasa Prevention and Health Promction. DeLima
Associates primarily argues that the agency improperly
evaluated its technical proposal.

We deny the protest.
Tﬁiﬁi?ficitati@n,qiaiﬁi§%3r;ﬁ;gﬁ25x}1§i§%ﬁi: a small
busiféss ser.-aside,:contemplated thefaward of a .cost-plus-
fiXeéd=fee contract for the provisidniof the necessary |
supplies and serviceés requirad to develop, write, and edit
pPublications and other communicationimaterials that ‘focus on
chronic ‘disease prevention, health promotion, and health
education over a 3-year performance pariod. The
solicitation instructed prospective offerors that paramount
consideration would ba given to techrical proposals rather
than to cost, and listed six technical factors to be




7402912

congsiderad, among them, "samples of relevant work." These
technical factors were worth a total of 100 points.

-Tha,aqency,gaceivedjlsﬁﬁfgﬁbsals'by the qqﬁéﬁi;bloélnq date,
and the technical evaluation papnel (TEP) -evaluated the
technical proposals ‘and éstablished a compatitive range of
four offerors, including-DelLima, - Both the TEP and the cost
advisory activity evaluated the cost proposals of these four
offerors, Diacussions were conducted by telephone on
August- 15, and best and final offers (BAFO?) were submitted
and evaluated, with the following relevant results;

Technical Lot
Company A 93,25 $3,416,725.18
DeLima 93,00 3,582,137,00
Cygnus 93.00 2,650,618,00

- ieoa PR T TR ko - .
The contracting officer:accepted :all three:cost proposals
as reasonable-for completion of ‘the ‘work expected to be
performed under the contract, -and détermined-that all thrae
proposals were technically superior and technically egqual.
Award was made to Cygnus, the offeror submitting the

lowest-cost offer, and this protest followed,

‘_‘r“'

A'#ﬁ%%%%%fi& “portion-¢f :DeLima's protest isidevoted to its
contention that :CDC's:evaluaticon of "its proposaliwas tainted
by. Biasfand:by what ‘it asserts:to be-a "pattérn:ofs .
retaliatidnt“againat’ theifirm-for initiating¢a%congressional
inquiry‘into:the mannersiniwhich a prévious contract with
cggggagggﬁaéafgﬁmhéfprEEEEgﬁgrfptg;sé?aral CcDC ‘actions
taken withirespect-ito previousisolicitations which it
aszserts evidence bilas againstithe ‘firm. In‘response, the
agency:points out that Delima has presented no evidence of
thias alleged bias, and further notes that different
contracting personnel were involved with these previous
solicitations than were involved with the instant

procurement.

SR RgE R acnd gL 0 gm0 Sl s
Whenjacprotester:allegas p;gsianghgﬁggg;ﬁgt an-eyvaluation
official,sthe record must ‘establish¥thatZthe official acted
withfspecific ‘intentito”harm the protester, sihce. government
officials’are présumedito’act inigood faithi, . Charles

Trimble Co;, B-2505707i17an. 28, 1993, 93=1%CPD q 77. Our
Office will not .attribute’unfair or prejudicial motives to
procurement officials“on the bhasis of inference or
supposition. Ameriko Maintenance Co., B-253274; B-253274.2,
Aug. 25, 1993, 93-2 CPD ¥ 121, Further, in addition to
producing credible evidence showing bias, the protester must

‘The‘proposal submitted by the fourth offeror within the
compatitive range was rated significantly lower.
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demonatrate’that“the “agency bias~translated into’action
which unfairly affected the protestar's competitive _
pesition. Id, That is,; the protester must demcnstrate that
the allegedly biased official exerted improper influence in
the procurement on behalf of the awardee or against the
protester. E.J. Richardson Assogs., Inc., B~250951, Mar. 1,
1993, 93-1 CPD { 185,

T S

There is no evidence in:thelFecord of any bias against ..
DeLimayor in fiVor’afgqnygbgﬁEt,offefbr.;'ﬁith.respect@tp
thisprocurement, DeLimaicomplains that the“cDC's decisioh
not .toioffer this acquisitionvas a sectidn:8(a): set-aside
represents bias ‘against the firm. ‘In its Feport, the agency
provided ‘a completejexplanation of this’decision;szwhich the
protester does not dispute.-: The -agency determination<to set
asiﬂeiﬁgﬁipfocuranqq;,ibygitself,;doéq*not'conktﬁgﬁté?dny
eﬁidonbgﬁﬁﬁﬁpia?iagainstégﬁja(a);contractor._ eoDleNor
Ing;,:B%257296,Sept, 2,71994) 94-2:9589, :DeLimals further
recitationjof what :it claims toTbe facts that "clearly. .
indicate;cDC!s ‘intantion to injure" ‘the firm, .amounts to
mere :inferénce of:;bias;based on;the .protester's past .and .
continuing ‘disputes with”thefcontracting agency, coiicerning
whethdr section 8(a) contracts®for;particular;services would
be issued’to Delima, As:alfeady:noted,’such decisions are
not évidence of bias; s Id.< Further,Zéach”procurement stands
oniif8iown;and the:fact that the“contractor and agency
personnelimay have disagreed under?the particular, .
circumstances of “‘another procurement does not ‘eéstablish--
withoutiadditional &vVidenceS-hias on®the ‘part of “the
contracting officeriin the“procurement here. Technology

,0r8"Ifc.", B-252518,2, June 6, 1994, 94-1 CPD g 345. 1In
this:instance, DeLima's“proposal received a very high
technical ‘score, and the evaluation documents do not reflect
any bias against the protester. In short, the record

provides no credible evidence of bias.

The remainder of DeLima's protest of the evaluation of

its technical proposal concerns areas in which it was
downqraged, primarily under the "samples of relevant work"
factor.

In reviewing an agehcy's evaluation of. proposals, our Office
will only question the agericy's evaluation where it lacks a
reasonable basis or is inconsistent with the stated
evaluation criteria for award. DAE Qorp., Ltd., B-257185,

2DaL3ma;alsonargﬁés that the cDC made an error in computing
its .final score for_ the BAFO by neglecting to average in the
fifth TEP member's score. However, the record shows that,
during the evaluation of BAFOs, there were only four TEP
members; the final score for all four offerors was the
average of these four scores.

3 B-258278.2
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Sept. 6, 1994, 94-2 CPD {95, A pr_c;tﬂ:;étev's&mere
disagreement. with the agency over’its technical- avaluatlon
doas not establish that the avaluation was unreasonahle.

Ing,, B-231177; B-231177, 2 July 26 1988 88-2 CFPD q 86,
our raview of the record’ shows thnt the agency's evaluation
here was reasonable and consistent with the evaluation
criteria,

First‘gbeLima's argument that the*aqency improparly
downgraded its propoaal ‘due . to, .concerns xegarding thef
time-zdne’ differanca batween the - firm's Callfornia;offices
and the:agency's Georgia offices‘is- factually migplaced.,
The record shows that no. ;points . related ‘to this cofcern
were:sdeducted from DeLima's praposal*during the initial
avaluation. While ‘the TEP! askedxoehima, durinpg; discussions,
to ‘assure it that the time-zone- difference’ would ‘not present
a -problem, -the record shows thatiDeLima's :response to this
concern sufficiently reassured ‘the .TEP as to result in no
points being deducted for this iSsue''in evaluation of
DeLima's BAFO, DeLima's assertion that "since the gquastion
was asked, it must have been factored into" DeLima's
technical score is contradicted by the record.

Sscond, under th&%%gamg%ds “of ¢ relevanﬁﬁiork" fagﬁﬁf while
the” TEPJbelieved that:DelLima had demonstrated e experlence in
editing®¥ana” ‘producing” “materials oﬁiﬁ?highly technicqgﬁﬁk
nature,zdiring discussions,,itgasked*the firqggo*demonstrate
itsexpertise and comfortiin dealingiwith~Health®related
materials for an?essentially .nontechnical’ audience.&;After
evaluating the samples provided by;DeLima -in response.to
this:-question; three of thefour TEP; membars ‘still had
concerns, . Overall,  one point was- deducted”because DeLima's
samples did not relate to public Health, and one point was
deducted due tc concerns about DeLima'a supervisory~level
expertise in health ~related editing and writing,

DeLima i%%ﬁes that its- sampleqﬁ%?re;pealth related. While
our review of these samples ‘shows that—-at-least some: ‘of them
are related in-some way to health, £he!; ‘record is;noticlear
exactly what ‘the TEP meant by “publlc ‘health." Hoﬁéver,
even if that additional point were factored into’DelLima's
final score, raising it to 93.25, the results would be the
same, as all offerors were considered to be technically

equal and it is implausible that an increase of one-guarter

DeLina ‘does not specifically challenga the second
deduction, and we have:no basis to find it unreasonable.
In addition, DeLima argues that the CDC penalized the firm
for not providing enough samples related to a specific
topic. Howaver, our review of the record shows that this
allagation is without factual basis.

4 B-258278.2
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of a point would have affected this assessment. See Grey
' . 55 Comp., Gen. 1111 (1976), 76-1

CPD § 328,

T Y S e S R L s S ey
Third; the TEP asked DeLima to;provide samples of;imarked"
hardicopy toishow.the firm's ‘ability to performjsubatantive
editiﬁqﬁ-“ﬁbthithaqgjuat?copyed%tfnq,"‘,Theggggggpviewed the
gubmitted ‘samples and -judged thatthey demonatrated a lack
of proficiencdy:in the'leval of sibstantive editing required
for the:contract. The TEPgnoted that the .biomedical writirng
geiyrated -by:the agency -would require the contractor to
encounter "obtuse,- iriformation-laden sentences that , , ,
requireicareful revision and rewriting." However, instead
of dealing with such problems, DeLima's samples were
primarily ‘limited to copyediting and general clarification,
As a result, the TEP collectively deducted 6 points from
Del.ima's score.

NP RN - et oo o R o1 e L )
While DeLima argues :that:it¥should:have been provided with a
rample'of the kind”of "obtuse" writing‘expected .to be
¢ncountered duriiig the contract, dur review of the record
shows that attachment J of the)solicitation contains a
sample of an edited manuscript®of the kind :described, :
Moreover, the thrust of the agency's concern was that Delima
did not provide samples of substantive editing, but limited
itself to samples of copyediting and general clarification.
Our review of these samples shows the agency's concern to be
reasonable. _

CELN TR e e SERE CMERSaTeEEE S o SR e oo
Fgﬁfgﬁ'ﬁaﬁd;finaxlyl,ddriﬁaggffgaqgionn“éﬁhiTEP’é%kgggi
DeLima-~and ithe otherfofferors=-to take a_ timed editing
exeércise. ‘“The TEP_found-thatzDelLima performed fairly-to-
poorly_ onitheiexercise; problems such as nonparallelism,
misplaced-Wodifiers, sinconsistént verb tense, and geheral
lackilof Clarity ‘rémained unaddressed or wére addressed in a
way ‘thati-introduced other problems. Overall, two poirts
werd deducted from DeLima's score under the "samples of
relavant work" -factor. DeLima objects to these deductions
because this exercise was not an evaluation factor specified
in the solicitation.

gl R =2 TR e e B s b fiie SEE o isden  oBm ndee nigdE s -
Wnﬁﬁﬁgdétﬁilég;;gchﬁica{%S?Oppsalsjhrefgaujhtfiid‘;bcnnical
evalifatidn criteria are”used.to_efnableithejagency to make
cSﬁﬁésﬁg}vpfjﬁgg@en;sggﬁaﬁtﬁthqgtggﬁtiqﬁzmeféggof'cEmpeting
pfogpgg;qﬁgﬁrfgggrsghrgtgninoﬁlcegthatjquarfﬁativefggﬁ
distinctions amorig theifechnicalfproposals Will beiiade
underithe "various evaluation ‘fadtors. In making thosa
distinctions, ‘the ‘agency may ‘properly take “intc account -
specific, albeit not expressly identified matters-that are
logically encompassed by or related to the stated evaluation
criteria. AWD Technologies, Inc., B-250081.2; B-250081.3,
Fab., 1, 1993, 93-1 CPD § 83, Here, while the RFP did not

specifically require a timed editing exercise, the "samples

5 B~258278,2
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ofirelevant ‘work" factor required offerors to, among nther
things, demonstrate experience with siihstantive technlcal
editing and copyediting. 8ince the solicitation is for
editorial support services, editing is encompassed by, this
factor and was properly considered in the evaluation.

AWARD DECISION

DeLima anéé%%h”tﬁat the agency improperly considered cost to
be more important than the technical factors when it made
its award decision,

As discussed ‘above, the record shows that the agéfcy.
considered:iall offavors within”"the competitive range ta be
equal technifally, and then made award to the lowest-cost
offeror, Cygnus. Where, as here, proposals are essentially
equal technically, cost may become the determining factor in
making an award decision notwithstanding that the& evaluation
criteria assigned cost less importance than technical
considerations. Hatkins Sec. Agengy, Inc., B-248309,

Aug. 14, 1992, 92-2 CPD { 108,

The protest is denied.

\s\ Paul Lieberman
for Robert P. Murphy
General Counsel

“ro the ‘extent that DeLima “is protesting the requiremént of
this exercise, the protest is untimely, as protests not
based upon alleged improprieties in the solicitation must be
filed not later than 10 days after the basis is known or
should have been known. 4 C.F.R. § 21.2(a)(2) (1994),
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