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Comgtroller Genernl
of the Uuited States 1206277

Washington, D.C. 20548

Decision

Hatter of: Alrgroup Express

Pile: B-~-286204; 25620n4.2

Date: July 15, 1994

DIGEST

1 .1$ r,q v;~
Expired Guaranteed Traffic Tender cannot be used as basis
for payment to carrier where unsigned extension sent to
Military Management Traffic Command (MTMC), which MTMC
arguas extended the tender, was not accepted and distributed
by MTMC until after the date the shipments were trensported
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Airg%oupgﬁﬁg?iésﬁ?ﬁguestsﬁreview of the General uerV1ces
Adninistration"“TGSA} ‘deductiocns from current .bille ‘for
overcharges  assessed’ agalnst Airgroup on various Government
Bill of Lading (GBL) transactions.' We reverse GSA's action.
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‘Aié@%ﬁuﬁgierfor§Ed traﬁséﬁ?@%tfoniseé%@Eeeﬁunder¢the GBLs
fofgthe Department ofépefenee during February anduearly
Harchﬂlgsa\ from Defense\Depot, Ogden, Utan, . tonvarious
polnte ‘in the; continental Unité&ﬁ?tates *and?bilied for the
charqes on the basis .of ‘its Tender4165§g1n assessing
overcharges, ‘GSRAY eupported by the Hilltary,Tratfio
Management - COmmend (MTMC) , contende that the. IOWer rates in
Airgroup'e Guaranteed Traffic Tender 600956 ‘apply.
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The{record indicatesgthat Alrgroupﬂs:Tender

.5%%?%§§Waﬁ due
toje¥pire on Januarya29"1993 . MTMC-gtate Tthat¥on;;
Jenuary‘12,4a*converaatioﬂ§5hl held beétyean :MTMC andﬁaix
responsible ‘official. ot Alrgroup iand thHat AirgroupJorally
agreed to a; 9-month*extenslon o TH&™ next: day, MTMC “Yeceived
a letter,‘bj faceimile reproduction, that” purported ‘to agree
to an extension. The letter was accompianied by Supplement
No. 2! to/Tender 600956, with a proposed expiration date of
Octobeér 31, 1993. Neither the letter nor the tender
. supplement was signed by an Airgroup official. Airgroup has
" disputed the fact that issuance of the extension tender was
authorized, and that a responsible Airgroup official had
orally agreed to an extension.

on Jenuary 28, 1993, 1 day before the expiration of Tender
600956, Airgroup was advised by letter from the Defense
Logistics Agency (DLA), Defense Distribution Depot, Ogden,
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Utah, ‘that.: itiwas to be: removed from the guaranteed traffic
program effective. immediately because  of poor service. MTMC
did not offiCially remove Airgroup from the guaranteed
trafflc program until March 7, 1993, when it substituted
another company, Right-o-Way, as the primary carrier.

Airgroup, in? arguing that Tender 600956 does..not’ apply ‘here,
points’ ‘out that it was ‘Fémoved from the guaranteed traffic
program before. the shipments were effected, and that Tender
600956 had expired by then. anyway. Airgroup argues that it
thus'had no obligation to ‘continue to carry cargo pursuant
to the expired Tender 600956,

Ewﬂw~ G i
G%ﬁjgnd HTHC gﬁntend”that Airgfgﬁp”orally$agreed2to a

9=month extension by teleplcne on January 12, wHich should
pina the .company. GSA further pdints out‘that tlhe GBLs were
annotated to the effect that Airgroup Tender 600956 applied,
andi the carrier's continued acceptance of shipments
reflected an agreement to apply the rates provided in Tender
600956” : -
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In addition b, hat pursuant tofItem 44 of
Airgroup' gpender 60095 6HAITgroupgwas obligated#to ‘Honor its
guaranteed SErafEic] rates;untidﬂyTMc remoVéd it from the
guaranteed “Eraffic prograﬁ%ﬁﬁiyarch 7,&1993. MTMC also
contends that 'bécauseithe 3rates in Airgroup s Tender 16 are
contract ratesgthey cannot apply to“guaranteed ‘traffic
shipments. . .Finally,{MTMc po)nts out that Item 32 in
Airgroup's Tender 600956 prov1des that "alternation" with
rates and charges in: any .othér tender (e.dq., Tender 16) for
the sanme traffic are not permisSible. wes
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We find*th3¢§bSA'e} 'n action’taken on%%ﬁ%ﬁthis of

rgroup's expired}tender was 1mproper. 3By th§§t1me ‘the
sh.nmants were*ﬁiaced With Airgroup, DLA;hadjremoved “the
carréer from the{guaranteed ‘Eraffic program,fandﬁxirgroup s
guaranteed traftic tendesﬁhad*expired prior - toiMTMC's
assignment of a feplacement carrier. The record¥isnot .
conclusive on whetheﬁﬁhirgroup actually did agree*ﬁﬁrally,
to extend Tender 600956 but ‘the record does showﬁthat MTMC
did not even time-stamp the unsigned extension tender until
April 1, 1953, and then distributed it. This action
postdates both the freight movements in issue, which
occurred in February and early March 1993, and MTMC's
replacement of Airgroup from,the guaranteed traffic program

with Right-O-wWay on March 7.

Airgroup protested the distribution of the tender by letter
to MTMC in April 1993.
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Weéhavegheld thatginder 'MTMC!'s, oW proceduras,wshipners
shouldiinot: coneidag&gﬁtender§§ tofbedafuniilateral’offar
dvailible’ fofﬁacceptancé“until MTMC acceptsfand distributes

it*ﬁwmmwmﬂm‘ﬁn 212279, Sept. 2,
1986/ 58 also,jRiss!Internationaly 654COND 7Gen. 912

(1936), for a; rurther example erz*he necessity for apprcval
by?MTﬂcaof a 'tender. prior to'! the trdnsportation being .
performed. While nothing precluded Airgroup £1om continulng
to trensport shipments*after Tendey : 600956 expired, . .the
shippers to accept.- Airgroup'e transportation of goods
therefora should have beaell paid for ‘in accordance with the
applicable non-guaranteed tender, Tender 16.
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ST R L I el S
Horeover%”‘csﬁ"e é%édiuehtﬁvthat the GBL%citedgTez%@er 600956
aefth‘?rate autherity £or the shipments is noﬁgyetermlnative
of«the?ﬁhrties' obligationé? It is*well- ettled ‘that the
1nsertion of .a tender?humber on‘a 1 B111E6 ladinggis not
cgnclﬁsive as totthe agreement and thegggyernment'
obli ations at;law 4i B-251140 4,

Sept.,zs 1993 ; §;mmgng_nggk;ng rB= 241866, June 17, 1991;
DQthﬂ H |:gn§pgxgl Ing{}AB-236336 July 13, 1990‘.%
ﬁﬂiﬁiﬁﬁwﬁi ;

. s e il e dud Sk
find no‘lega meritainxMTHCJé@éﬁguments‘regerdingﬂfégms
44 andﬁaggot Tendefﬁ%OOBSE.eﬁherTMc notes, Item}ﬁﬁ'required
the carrierftevhonor’its{"haranteed tratfic rdtés;until MTMC
afficiarlxgremoved Airgrouéﬁfromkthexguaranteed tratfic
programgon: Marcéh 7.s Although that*gommitment may have
existedihad Airgroup s’ tender otherw1se strll beenteffective
(iisiﬁ%gurlng its 1n1t1a1*period ory Swhine! extended),;we have
held® that%the ‘rates in’"a guaranteed@traffic greement
retains#in¥effect only ‘until thehexpirationéaate or until
MTMC:assigns an alternate carrier with a- deflnite start up
date, whichever comes first, 1t c
B-245855, Apr. 27, 1992. We do not believe Item 44 permits
MTMC to hold a carrier to expired rates until a replacement
is selacted. Also, the non-alternating provision of Tender
600956's Item 32 is of no import in view of our conclusion
that the tender was not in effect when the shipments took

place.
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GSA's settlement action is reversed.

/8] Seymour Efros
Robert P. Murphy
Acting General Counsel

B-256204; B-256204.2






