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Geraldéa. DeForest for the protester.

Billie Spencer, Esq., and Paul Fisher, Esqg., Department of
the :Navy, for the agency.

Jacqueline Maeder, Esq., and John Van Schaik, Estf., Office
of the General Counsel, GAO, participated in the ‘preparation
of the decision.
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An ‘agency. proparly*included in a solicitation for
condtfiction services a clause which requires the contractor
to indennify the government for patent infringement where
the f¥ecord shows that the agency has a reasonable basis for
concluding that patent indemnity is needed and the
indemnification clause is authorized by Federal Acguisition
Regulation part 27.

DICIBIO

Honde Constructlon Co., Inc. protests the inclusxgh of a
paterit -indemnity clause in invitation for bids (IFB)

No. N62470-93-B~3161, issued by the Naval Facilities
Engineering Command, Department of the Navy, for repalrs to
a bullet trap system~-a type of indoor firing range. The
protester contends that inclusion of the clause improperly
limited competition and precluded it from bidding the
project.

We dismiss the protest in part and deny it in'part.

The IFB requiras, among othier things, replacement ‘parts for
and repairs to a Detroit Armor Corporation bullet trap
system, which Monde installed under a previous contract.
The soligztatlon, as amended, required that hanging
lamellas’ needed to repair the bullet trap syctem are
proprietary items which were regquired to be provided by

’Tﬁe lamellis are thin strips of conveyor belt rubber hung
behind the target area of the firing range in a manner
designed to stop ricocheting bullats.
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Detrcit ‘Armor and that "[n]ctwithstanding any other
provisions of this 501101tation, no other products will be
Acceptable." -

ﬁﬁwﬁ?groteg%ﬁﬁ this specificationf arquinqé?hat-the
lamellasgere ‘made ofiindustrial *grade conveyor belﬁ‘rubber
which%%caﬁibe purchased from a number of dlfferent sources"
andﬁthat the Havy 5\ dec1sxon*to uge a proprietary*source
viclates theyrequirement; f*fullgand open competition under
thi*bompetition in{béﬁtractlnq *Act "of - 1934, '10.U.5.C.,
512305(aﬁ(1ﬁ(3) (1988).ﬂ¥uonde“also alleded that Detroit
Armor;i"willénot . supply rubber lamellas which conform to the
requirements,of the}patent,; and that Detroit Armor char ses
"unconscionablefprlcegr for products it purchases fror other
sources which Monde™ cou1a ‘pPlirchase d-rectly Flom those
souroee at considerable_savzngs.L‘d“, . 5

gy -

000 which delete.lthe proprletary:spec
pe itted bldggrsgio Offerfpat ey fTon otherathan Detroit!
'Armor. Tne Navyxaleo inciuded 1n*the amendment notlce that

systenm to*be-CEflnfringement upon itglﬁhtent. The amendment
alsg incorporated into*the IFB the Authorizationjandfconsent
clause{setfforthiat [FaderalyAce isitioﬁgRegulatlon (FAR)
§ (5332721 andfthe Patent Indemnify—-Constructlon Contract
clausegsetngorth aty FAR‘S*52“221:3~ _The TiFst: clausea
permitsfh contractor to: manufactqre or ‘uselfin’ theicontract
1nveﬂg;one cover g}by a; United st‘ﬁb’“patent andﬁbrevents
alleged patentaee from’ delayingfccntract penformance while
patent rights dre 1it1qated.: “he secondﬁcfgﬁee rcquires the
contractor to 1ndemnify;the government against infringement
of! any patent arising from performanoe of the contract.
ﬁBased“on this -action, which the ‘Navy characterized as
permlttlng a bidder to offer other than Detroit Arnor parts
so long as that bidder was willing to indemnify the
government, the agency asked our Office to dismiss the .
protest.,

. ,,.h "
Honde arguee, however, thatflt hns not heen gﬁ%nted reliet:;
by amendment No. . 0007 beoause, as :a small bu91ness, it could
"not ‘afford to defénd the’ Unlted States Navy in litigaticn."
Rather, Monde argues that the agency should incorporate into
the solicitation FAR § 52.227-4, Alternate I(b)--which
allows the government to exclude items from the
indemnification provisions--and exclude the hanging
lamellas.

We find the agency's actions to be reasonable. First, by
issuing amendment No, 0007, the Navy permitted bidders to
use other than Detrcit Armor parts or to purchase parts from
socurces other than Detroit Armor. Since the agency expects
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Detroit Armor tc challence the uee of parts other than its
ovn, it go ‘notified vidders and ; :informed them that, should
they accept the 'FTisk 6f 'using. ‘other thcn Detroit Armor
partn, they may 'Bé subject to ‘indemnifying the government
from any patent infringement claims. (
3 ¥ .25 47 ; 5 ‘ﬂ:‘
While the, roteeter cbfgéﬁgigﬁcth ndegh?iy ‘clduse ‘because
it¥placesithedinancial riskiot 1nf£épgement on - the bidders,
btdders are«e ected ‘to tékéfiheiuncertainties or risks of
suchﬁf&tigatxﬁﬁ@int iaccoungyin‘computinq “their pricee.
waﬁeﬁzqossa,; Nov¥*123i4¥1990), . 90-2 CPD § 421; Cryo-

¥ Group, B= 207133,‘§oct. 27, 1932, 82-2 CPD
R | ei%§?he fart that the scllcltation 1mposes the risk on
hiddere t-make it imprope 1g* _
o Y ¥ "

s, -
I

COncerning onde's suégest.c . 2y,
1nccrﬁ3rdte thb!?lause at! E j nfF rnateﬂI(b)
in€e; the eolf"itation, thereby:excluding hanglngilamellas

fromyindemiification” FAﬁ?s}27'To4{dﬂﬁprovidee that
generally, the governmnngﬁphould Le indemnlfled aga
1nfr1ngement of Unltedzgfates patentsfresulting Rt romigis
Qg;formingﬁe contract. when {tHe supp@ﬁgg or, services?acqulred
‘under the%contract nor mally ar qzﬂhave been scld?§£§bffered
for;sa%ﬁﬁpy anyzeuppﬂler*%o theYpubli

open marke ﬂncreover, FAR 'S 27 ‘2‘

for, constructlon and thatﬁﬁzf the ohstrucrloﬁﬁwlll involve
the use . ofﬁsteucturee, prcducts,; ment
pgggeese or’ methcds that are*nc anggggf nonqopqerc}al or
special he ;Contracting ‘officer; éf '
ﬁatengﬁindemnificaticn*by using’ o clause with'
Altérnate’I. e‘Sim:e;,this i a‘solicitatibhffdrtdoﬁstructicn
work 1nc1u§ bn of ‘the basic clausekwas required and ‘since
Monde ‘itself’ argues ‘that the materlals used ‘for the . ‘hanging
lamellas_can be ea511y ‘obtained’ in’ the commercial market
the;use*of Alternate I to exclude the hangirg lamellas from
indemnification 'is inappropriate, inasmuch as the materlals
cannot . be categorized as "nonstandard, noncommercia. or

n
special." = Ly,

= : it

In J.tsccmment?l itheYag POrt; submitt d tofsfér
officegongmay 12ﬁﬁyonde argues{for the first time_ that,
raﬁﬁerithan'inégiporatlng“the patent indemnityfclauee iinto
the:sdlicitatldﬁ%gthe Navy should: purchase the ‘patented item
directlyﬁfrom Detr01t A¥moriiand furnlsh it to the awardee so
that biddere could bid ‘on the remalnlng work ‘"on a fair and
equal Basis." THis contention is untimely., The agency
changed the specifications for the hanging lamellas in
amendment No. 0007, which was issuéd on April 7 and extended
bid opening to April 19. Although Monde received the
amendment on April 11, it waited until May 12-~after the bid
opening date--to protest that the agency should purchase the
lamellas and supply them to the awardee. Protests
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'Ehaflenginq{allngd improprieties in a =oljcitation must be
filed prior to bid opening. Bid Protest Regulationhs,

4 C.F.R. § 21.2(a)(1) (1994). Since Monde failed o raise
this contention in a timely manner, this portion of its
protest is dismissed.

Accordingly. the praﬁéét is dismissed in part and denied in
part.

/s/ James A, Spangenberg
for Robert P. Murphy
Acting General Counsel
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