
Co-pino~ler General
of the United Sites

WalAkInom, D.C. 20541

nt Decision

Matter of: Griner's-A-One Pipeline Services, Inc.--
Entitlement to Costs

File: B-255078.3

Date: July 22, 1994

Jonathan S. Dean, Esq., Dean & Dean, for the protester.
Larry E. Beall, Esq., Department of the Army, for the
agency.
Behn Miller, Esq., and Christine S. Melody, Esq., Office of
the General Counsel, GAO, participated in the preparation of
the decision.

DIGEST

Protestger is entitled.to recover thie costs of filing and
pursuing its protest where the agency unduly delayed taking
corrective action in response to the protest.

DECISION

- S v&4~#It. {.4'41 * sts--ifiat . sshe;
Griner'AOneP N rViesInc.requests thate
decliare it entitl d f't, t th6Weasonable costs
of filing and. pursuing'-its protest'.challet tengin the tderms of
invitation for bids (IFB) No. DACAO1-93-B-0123, issued by
the Army Corps of Engineers for replacing and rehabilitating
sanitary sewers at Patrick Air Force Base (AFB), Florida.
Griner's contends that the agency unduly delayed taking
corrective action in response to its protest.

We conclude that Griner's is entitled to the costs of filing
and pursuing its protest, including reasonable attorneys'
fees.

BACKGROUND

On MayA4, 1993,-the Army advertised this project in' a local
trade publication. Shortly thereafter, Griner's contacted
the project engineer for this requirement and learned that
the agency intended to restrict tie pipe rehabilitation
method to the Insituform process.

Insituform is a patented, licensed procedure which inserts
a new pipe into a pre-existing corroded pipe by means of a
non-excavation procedure. Specifically, Insituform operates
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By.Iletter to the agency dated May 11, Griuer'si.,requested
thiathe Army consider other methods "of pipeline,
relri b±1i&&tionfor this protojedtZbsidesxnsittfotm. To
demofnstrat'e tht th6re wets othermethdds available on the
matkit.1 whith would serve the agency's minimumini'needs,
Griner's enclosed a'copy of la -detailed spreadsheet--
excerpted from..a Jdly 1992 National Association of Sewer
Service Companies.publication--which compared and identified
specific characteristics of all available pipelining
technologies, including Insituform as well as the Am-Liner
technology which Griner's had installed.

By letter dated July 7, the Army ¼^dvised Griner's that only
the Insituform method would be permitted for the Patrick AFB
project.

On July'26, the agency issued wIFB wich restricted
bidders to proposing the Ihsituform method; the bidopening
date was August 26. By letter dated July 28, Griner's filed
an agency-level protest which asked the Army to permit bids
for other non-excavation pipe rehabilitation techniques.

On August 12, Griner's supplemented and reiterated its
agency-level protest by requesting that an "or equal" clause
be inserted in the IFB, so that Griner's and other 'bidders
could propose other technically equivalent technologies.

While its agency-level protests were pending, Griner's
proceeded to submit a bid for this requirement; however,
Griner's expressly qualified its bid with the following
statement at the top of each of the IF3's pricing schedule
pages:

"bid based on using the Am-Liner as the material
for lining the main (sewer] lines and using Sika
Robotic Liner as the material for lining the
[smaller sewer] service laterals."

At the August 26 bid opening, four bids, including Griner's,
were received. On August 27, the contracting officer

-ic *'-~1'continued) 4. .&4 ~

by using steamtor'watey, pressure; tto .invert.andinf ate a
flexible;~$ ,6in-impregnated td~e wtimageq, pipe;
once thieAtube-is inflate'd toits'fullsie,. the steamtior
water is then heated unfil'thhe-tuse's- iin-coated outer
layer eidliArs to the walls 'of the corttddr pipe, resulting
in a hardening of the tube forming a :new pipe within the
corroded pipe. Pipe rehabilitation-methods which involve
this "curing" stage--such as the Insituform process--are
generically referred to in the industry as cured-in-place
pipe (CIPP) sewer rehabilitation methods.
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advised Griner's by telephone that it was the low bidder and
asked for evidence of suc6essfully. cdmpleted sewer projects,
as', ell as a list of itsikey personnel. By letter dated
August 30, Grine~rs'srovided the cdfitradcing officer with
references at'-four recently completed CIPP rehabilitation
projects where the firm had installed the Am-Liner method;
Griner's also provided a list of key personnel and a
certified financial statement.

That afternoon, the contracting officer issued a letter by
facsimile to Griner's which stated:

"This procurement wasjalimited to:fi~rmis licensed to
usesthe 4 Insituform process, theirefore`in addition
to the preaward infdrmatibn requested
telephonically from your firm on August 27, 1993,
it is requested that you include a copy of your
license along with your preaward information."

By facsimile dated &thatsame day, Griner's responded that it
did' n6t have a license ,to use the Insituform process, and
that--as indicated 'in its bid--the firm intended to use
Am-Liner to line the-main sewer pipes and the Sika Robotic
Liner to line the laterals.

ed Sde sd"Girir'
By;tletter dated September17, theagency 'is e
thatl.'Ats bid was rejected as "tecthically non-responsive for
failfiuireto be licens4d:&by Insituform.",' On September 22,
Grinerjistfiled an agency-level protest with the Army
challenging the rejection of its bid, and reiterating its
earlier challenge to the IFB's restriction to the Insituform
process.

By';decision dated'December 9, the agency denied the protest.
After receiving athegency's denial decision on December 13,
Griner's -retained outside counsel and filed a protest with
this Office on December 22, essentially reiterating its
earlier agency-level protests.

soiF~i ~ Aa w -bidS> a wa i
I.' r'r b *'.' rGenera-l y-x>Mwhere ;;atrotes tzchallehging the terms ~of au

2W* ~-.'' a c<. >' l+i't' is'4.'.r.Ad_;.

solclltationsis* f~f 9t6 `nc before bidope
andh agency.,proceedswth openang .$any'"subsequent
p~rotest to-our Off ice musts e~ filed -iihjfhjgnxio days.ft"er bid
opening.-.4s ee:!4 C . WR*.$§§ ;ka(f) and 1l23)' t k1?bt 4)
Whiled ̀ inLethis-ngcase.'d opi was on Autgutst 262.andG riner's
didinothfile-.Base ±otest with our office unhtil December 22,
the:2o'46test ne"verthele's's is timely. Givenrthe agendyts
conduct after bid opening--i.e., advising Grinert's that it
was the successful bidder despite the qualification in its
bid with respect to the method it proposed to use--the
protester was not required to file its protest with our

(continued...)
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The. ,'agiy repott responding to thet~proti6st w4s. to4ibe filed
by:Jainiuary 31; however,,.because of scheduled computer
maintenance at "itsQ hingt6n headquarters, tHie-agency
requested an exten6sidn-of time for filing the report, which
we granted. Conseequently the initial January'31 agency
report.filing diadline'dateawas extended to February 3. The
report was.,filed with our Office on that date; Griner's
received its copy on February 8.

Inei1tQDecem) 2. xot22pst to tessDOff ice Griier's had
f il1ed',an, & dcumm____ uest'
G riner s' ask-ed for all .do pr:taining± r the
Ihtiidtorm.:iretri&tir I itnluding thez itainingion and
ap- ro 8% EJvt'r otffer'f t an full-6 and 1 &dn competition--
requfred%,Federal Acquisition'Regulation (FAR) S 6.302-1--
and 'all1Thupportingtechniwcal research afid review.
NotwithstaYnding Grinbr's detailed document request, the
agency onily provided the protester and this Office with a
copy of-the J&A, which was general in nature. While the J&A
referenced extensive research, none of this supporting data
was provided.

On February 10, *Griner's filed a second document request
which again requested the documents and research referred to
in the J&A; we concurred in the relevance of the document
request and directed the Army to provide these materials by
February 18.

&I ~kA~f; 4j~ j~. .'AAJ ot
On..February.AlI8, thegAgency notified hIwffice..and the
protesterbt Weoep °thata es aing corrective
action in response cto the protestV -Jj-OnEFebruary 24, the
agency4'dvised tilislOffice ahd t-ff4p,,rotter in writihg that
as a result-of the protest, the cdntracting officer had
determined that '.'it was unduly restrictive of competition to
limit the procurement . . . to licensees of the Insituform
process." Specifically, the agency advised that:

"At this' time, the co~tracting officer has
conduicted further technical review of the project
site conditiorns, and based upon this review, has
determined that limiting the procurement as such
was an overstatement of the [g]overnment's minimum
needs."

Because the Army conceded that the IFB was ufiduly
restrictive, and because the agency decided to terminate the
contract award under the restrictive solicitation, we

2 .. continued)

Office until the agency took adverse action by rejecting its
bid. American Material Handling, Inc., B-250936, Mar. 1,
1993, 93-1 CPD ¶ 1.83.
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dismissed Griner's protest as academic. On February 25,
Griner's filed this claim for costs.

CLAIM FOR COSTS

Griteri'.~3contendstthat(i7t isventtlted to recoveritthe costs
of4Qfin=:g and"'pursui'ng its:protest, ncludinffareaonable
attnrey's.ltfees:,-inder.,seco 21.6(a) of our Bid Protest
Rngtl'iiions .. Unde't41 Tt provisionW4 e,may deacare a
roi~6ster' &t4Thdtodiosts,:incliiding reasonable attorneys'
fees- iwhe 're-We7d oYthe circumstances of the case, we
determine ,ttgtagency unduly delayed taking corrective
aciEyn in £feJR6e of a clearly meritorious protest.
OQgjihoma ICdlSWCorii{--Claim for Costs, 70 Comp. Gen. 558
(1991) 91-1'2CPD J-558,

The A myob5c _e ote tdAsuch cozts dn legground
tii'st, "(coleV t omplexltygit! --protest(,] the
delay ir i dZ'id irgt theAMor.its.Wiri -easonabSe."i sStpciticaily,

eavg-en~cy s aestha t aifle4oragpn d~seion ~the
ine~rgits f C¢g t the co n trac ra c lirg of fncr sou qhtt~~Zihiiica1 ad~~it~e 'ran a reeogni
teBim odvicerfrma g~ecgni~zd sr~t-tCen-gindr (A-E)
compaie e xtensiveex Fewer : r feSTi'itation;
th:AflE9 report agreed wiZh%•ite protes5t'3eport fsr f The

srmtates ata~tgh~¶tliEprt;o}was submitted to
t~jdntri~ffff~iceron fJanuaryt~199gg4~, "Ekie- .
contractoieetinim$t ferntoeeevaduate all
factors befoiefdeS'idieg 'to termi'nate" the aIardee'sf e "'befouc'*- r -1^ ..
contract. ConsJqWeitiy,$the Army maintains that the
ag4ncijs corZetive action--taken approximately l month
after the Us-ubmitsslon of the agency report--was:reasonably
prompt, andf `'5es not warrant awarding'protest costs.'

nersuestooest speifcalyqt 4 echnical basis
for t hnintufo<rm rstrtctIo'n, a~nd the rrTectfVeraction

.4 JftA|' -f '' .1,5 %, ., lrs* 

was taken Yspecifically'rbcause the-lagency tagreed ;wath +
Gqlner's;conti t The Army'3correctiveiacttii thus' was
tik ri int tesponse e0 Grner's protest.. ^The detiinatie
qiies-ton' then ,i he r the corre'ctive action was prompt
ufidiT he circumstances. Ostrom Paintin, & Sandb1astin 1q
Ihc.-tEti'tlgmE~en~t6gtosts, B-250827.2, May 18, 1993, 93-1
CPD ¶,1390. We conclude that the Army unduly delayed taking
corrective action here.

Jttt'-X~!4j .U:td- fl¶t '4J -& 4J t # .? X' V
The gencyfdel'a~edo'ver-a month after recexvi ;the A-E
re mrtt~ an¶iover 2Tweeks after-filing ft's rept-on the
protestjeZbefoief'deciding o take tcorrective.. action. Despite
the'£act thit the c6nt9'actiing&officer had the'A-E report--
whichT conctded that corrective action was warranted--over
2 weeks beforetthe r6port was due, the agency nevertheless
proceeded to file a report disputing the protester's
position and arguing that the protest was without merit and
should be denied. Because of the position taken in the

S B-255078.3
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agency report, the protester had to :ncur further expenses
in renewing its request for relevarit"cdocuments which the
agency 'had failed to provide with the report, and in
beginning to prepare its comments on the agency report.

We ikt - to f1ilur t take'crrb tive action
until 2 weeks afterlte mgency report was fii ed*-,=.and a month
afteitit jreceived'the-ttechnical advice on which.the
corrective'actiodr 1wa6sj'Shased, frustrated the intent of the
coiritito&Sn..in Contracting Act of 'i9BA, 31 iU. StC. SS 3554
£tg.eqeZ(1988),t byi'ihpediny the econolicddtexpeditious
resolution' of the protest. see iad. Accordi%1 y , we find
that Griner's isfentitled to recover:Ehecosts of filing and
pursu.ng the protest, including reasonable attorneys'
fees. Griner's should submit its claim for costs,
detailing and certifying the time expended and costs
incurred, directly to the agency within 60 working days of
receipt of this decision. 4 C.F.R. § 21.6(f)(1).

/s/ James F. Hinchman
for Comptroller General

of the United States

In. d~~de' "SS itsI adiin to- hztehncaydea'le sumisin
protest La o dur :ficsr ' tsposition,
along.;w ith detaii8edhsup pt-ig it iormatron
tfiree, pr f-s. __W__ the

factGa issque' i's brugttouito E| agnys 'attnionf 6 hat,, tccgrt tilda uj* a
}:;ebf or~~~.-otl }> j s , .,note~d>ispo it ive

6ef orre'i5e Essex1Cit-'the ci ubeuntcrett:atbie
Ei~ctro 7E 'g-ts,.SInc> iEtftAent tohE s,,-524J2
Apr. 1993 -4 -l- CPD¶ 3t8;.iAnt;dneck Mdmtt IAssos.
Inic--Entftlemeniit-tofrsts, B-25O479.2, Mar. 17,7;4993, 93-1
CPD'¶ 240, we thitk the extent of the agency's knowledge of
the basis of pr6test'tand supporting information supports our
conclusion that the agency did not act promptly here.

4 .t .n d "i -
Griner's also requests recovery of its bid preparation
costs. Cur Bid Protest Re ulations do not contemplate the
award of such costs where an agency takes corrective action.
See Loral Fairchild corp.--Entitlement to costs, B-251209.2,
May 12, 1993, 93-1 CPD ¶ 378.
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