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DIGEST
A retired Navy officer was hired by -he Zeparument I Zrnergy
as a consultant witih a3 Limitel &pplintment, ana
approxXimately 6 menths later pecame a temperary full-t:ime
employee, Although nis military retired pay was subject .o
reduction under the Zual Jompersation .aw after 30 days of
employment, reductizns were not init:iated until a few days
before his status changed. Since he did not inform the Navy
of his government employment promptly, he is not without
fault in accepring —he resulting overpayments, and his
waiver request under 13 U.,3.C. 5 2774 1s therefore denied.

DECISION

This is in response tz an appeal of a Claims Group
settlement denying the request of Caprain Gerald E, Green,
USN (Retired), for warver >f a debt that arose when he
received erroneous payments hecause the Dual Compensat:on
statute was not appi:ed =2 his employment. We affirm the
settlement.

0

Captain Green ret:ired from che Navy in 1984, and on

January 6, 1992, acrepted a limited appeintment with the
Department of Energy as a temporary consultant, His stacus
became that of a temporary Iull-time employee in July 1992,
Although Captain Green’s pay was subject to reducticon under
the Dual Compensa-.zrn =2-azure 30 days after his employment
began, deducticns wers not pegun unt:l July 1, 1992, For
the period between Febpruary 3, 1992, and June 30, 1992,
Captain Green was thereisre overpaid, and is indebred to the
government in the amount of $15,420.18, The Claims Group
denied his warver reguest, and Captain Creen has appealed
that action,

The retired pay :f 3 member «ho holds a "position" in the
government is subject to reduction by a formula set foreh in
S U.S.C. % 95332(b)., "Position" is defined in section
5531(2) as including a temporary, part=-time, or intermittent
position in any of the three branches of government. The
definition includes employment as a consulvant., See Colope:
Robert Johngton, USAF (Ret:red), B-178042, May 19, 1377. A




member receiving ret.re a3y 13 3131 5.00%IT I oa . Jag
limiting combined re-:red cay ana fsaersz. 1w _larn PR
the rate for level vV ¢ -he EZxgrutive Jinealls LR

$ 5532(c).

Under 10 U,S8,C, 5 2774, rhe Z:rgoriller Zereral Ta, Wilvs
all or part ol an erronezus payment ¥ -illeltizr willa Ce
against equity and gccod conscience and nIt 1o Tne Dazt
interest of the Unized Scites, Wawlver 13 grazl.aea Uf -—rara
exists any indicacizn ¢ faclc 2n ohe part 8 Tne rarosr
Captain Grean polnts Ut 03T Tne pCSITLIN Ne nelld with nne
Department of Energy did not entitle nim ©3 the usual
benefits of 1life insurance, health benefits, and ret:rement,
Captain Green scates that nhe believed that the position was
exempt from the cperation of the Dual Compensation law, and
that he in fact was 50 told by emplcyees ¢f thne Department

of Energy.

In our view, Captain Green is not without fault in this
macter, Given the wide availabilirty to retiring Navy
officers of briefings and publications regarding the Dual
Compensation law, and given his ranx and milicary
experience, we th:ing Japtain Sreen should have been aware of
the importanca of ascertaining for himself his exact status
regarding the Dual Compensation luw and requested
verification in writing, See Caprain Ronald L. Bao.chard,
B-251128, May 4, 1993, Moreover, Captain Green filled out a
DD-1357, Statement of Employmant, when he retired. The form
states "I will file a new Statement of Employment within 30
days after the i1nformation in this statement has ceased to
be accurate," At the least, he should have fulfilled his
obligation to complete the required form when his employment
began. Since Captain Green did nat inform the MNavy of his
employment, he :s5 not without fault, and waiver may not be
granted, Id.

Accordingly, Caprain Green's walver request is denied, and
the Claims Group’s sez-lement s affirmed.
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