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Conptroller General
of the United States

Washington, D.C, 20548

L L4
Decision
Matter of: Sary A, Rizhardson - Erroreous Lump-Sum
Payment - Walver
File: 5-223clc
Date: April 20, 1994
DIGEST

Employee was erronesusly palid his salary for two pay periods
following his ret:irement at which time he was owed over
$11,000 for accrusd annual leave and other pay. Four months
later, he received a lump-sum check of about $2,300 which
was erroneously calculated, and then a second check of about
$5,900 which corrected the calculations of the initial check
and included a deduction of about $2,800 for the overpayment
of salary paid after his retvirement. Employee was not
furnished an ex=planation of the computation of the two
checks, and several months later, after he made. written
inguiries concerning errors in his W-2, wage and taxes
statement, the agency discovered he had been ovarpaid
$2,300, for which he seeks waiver. Walver is denied since
after receiving two erroneous salary payments after retire-
ment and two unexplained lump-sum leave payments he should
have been aware of the strong possibility he had been over-
paid. He was obligated to hold the funds for possible
refund pending review by the agency,

DECISION

This decision i
Richardson, a f
for review of ©
sustained the d
ous lump-sum le .
$2,279.47.,° Upcn rav

rd upon which our Claims Group

f his request for waiver of an errone-
ment. he received in the amount of

ew, we find that the record supports

£ =he erroneous payment,

s i &
ormer employee of the Department of State,
he recc

2

t
b 3
1
Q.
1
o
-
js¥]
—
9]
Tt
o
]
s
"
b]

Background

The record shows that Mr, Richardson, a communications
electronics crfficer, retired from the foreign service

!Claims Group’s Se-tlement Certificate 2-2917882, Jan. 21,
1293,
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effective May 3, 123.., CZue no the agency’s delaved process-
ing of the personnel acrt:izrn documents, his sSTatus was nav
changed to retired unt:il Jure 3, 1991, resulting in his
being erroneously paid veygular salary for Zwd pay perizds
after his retirement in vra reoral nec amount ¢f 32,847,028,
At about this same <ime, Mr, Richardson was expecting i
lump-sum payment for 416 hours -f accumulated annual leave,
totaling abecut $11,°70, ard szme gvertime and danger pay he

believed due him,.

Apparently the agency euperienced delays in settling

Mr, Richardson’s pay acccunt and issuing his final lump-sum
payment, He indicates that he contacted several employees
in the agency’s C.nsolidaved Payroll Division on July 22,
finally speaking to a Mr. Thompscn who told him the check
for his accrued leave would be processed on August 8, When
by Septeither 1, he had not received the check nor any other
communication, he wrote to the Director General of ths
Foreign Service informing him that he had not received a
check for his 4lo hours of leave amounting to about 511,000,
nor had he received any communicacion from the agency
explaining the reasons for the delay., In the letter, he
also inquired about payment for 17 hours of overtime work he
performed during his last pay period of work and payment for
a danger pay allowance for a period in 1989 he served in
Bogota.

He does not state that he discussed the two erroneous salary
payments he received with the payroll personnel when he
spoke with them in July nor did he mention those payments in
his letter to the Director General,

On Seprvember 5, 1991, a lump-sum leave payment check in the
amount of 52,279.47 was mailed to his last known address in
Virginia. However, Mr. Richardson had moved to New Mexico,
and did not receive this checx at that time.

By letter dated September 23, 1991, the Acting Director of
Personnel, responding to Mr, Richardson’s September 1 letter
to the Director General of the Foreign Service, advised

Mr, Richardson that a check for lump-sum accrued leave and
salary, including 17 hours of overtime, had been mailed to
his Virginia address, The Acting Director also stated that
he undersctood that an agency employee had called

Mr, Richardson recently and explained that payment would be
reauthorized to his New Merico address, and that the payrnll
division would send him a letter explaining the computation
of the lump-sum payment. The Acting Director further
advised Mr. Richardson that action would be taken to obtain
documentation necessary to authorize payment of the danger
pay allowance.
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In the meantime the iniZ-al chesk fzr 32,273.47 apparently
was forwarded from Virginia -2 Mr. Rizhardson in New Meuico
where he received it and :asred iz, Also during September,
the Payroll Office raviewed Mr, Richardssn’s pay acccunt and
issued a check 1n -“ne amzunt =% 85,963%.11 which was
processed and mailed ctC tne lew Mexico address on Seprem-
ber 16, 1931, ard a3 mrazter was put on the September 5 check,

The agency states -hat the second check was for the full
cnrrect amount (55,969.11) due Mr, Richardson after
deductions, It was based on a gross amount of $11,223,62
for 41o houwrs of leave and some overtime, less deductions
for taxes and the $2,847,05 in salary overpayment he had
been paid in June, The first check ($2,279.47) was based on
erroneocus computations, and apparently the agency had
assumed it would be returned uncashed. In this regard, the
agency indicated that when the payroll employee called

Mr, Richardson in September to tell him a new check would be
sent to him in MNew Mexico, that employee also told him to
return the first check should he receive it, Mr., Richardson
emphatically states, however, that no explanation or compu-
taction was received with either check and he was never told
to return either check, He states that since he was expect-
ing a payment of about 511,000, he cashed both checks, which
totaled $8,248.58, and credited them against the amount he
had expected to receive, He notes that he again wrote to
che agency’s payroll office on November 5 inquiring about
when he would receive the explanation of the computation of
his lurp-sum payment. He also stated in that letter that he
appreciated receiving some of the funds due him and inquired
about the danger pay he had been told the agency was
pursuing for him,* He states he never received a reply to
this lecter, a copy of which is in the record.

Mr., Richardson again does nct mention the June salary
overpayments nor does his November 5 letter refer to them
nor state that he had received two lump-sum checks.

By letters dated January 29 and March 10, 1992,

Mr. Richardson wrote to the agency’s payroll office,
complaining that the W-2 forms (Wage and Tax Statements)
they had furrished him for 1991 did not. agree with the last
earnings and leave statement he had received regarding the
amounts withheld for Virginia income taxes. He asked for a
corrected W-2 so that he could file his tax return,
Apparently as a result of these inquiries and an inquiry
Mr. Richardson says his congressman made on his behalf, the
agency awdited his payroll account to determine why the
discrepancy occurred. As a result, by letter of May 22,

We understand that in June 1993 the danger pay was paid to
him, in che amount of 5113,
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1992, the agency adwvi.sed Mr, Richardscn t“hat sSeveral errors
by the payroll offize nad ceen disccvered which had caused

the W~2 to be inccocrrect, and they furris“eﬂ him a corrected
W-2, At this time they aisy furnisned nim an itemizarion of

his acecount showing the gr2ss amount ne was due upon retire-
ment for leave and cvertime as §11,223.02 and deductions for
taxes and the salary overpiyment which resulted in the net
payment of $5,969,11, the amount of the second check he had
received in Seprember 1991, The letter advised him, there-
fore, that he had received an erroneous payment when he
cashed the first check for §2,279,47, and they asked thart he
refund that amount. After subsequent explanatory correspon-
dence and an apclogy for the various errors and failures to
communicate, the agency advised Mr, Richardson he could
request waiver c¢f the debt, He did so, but the agency
denied waiver on the basis that he should have know he had
received an overpayment., Jur Claims Group sustained the
denial,

Mr. Richardsoer s<ates, however, that he was not aware nor
was he apprised of any alleged overpayment until May 1992
when he received the lecter from the agency informing him of
the overpayment, He states that 4 months after his
retirement, and only afrter he had wrictten to the Directhor
General of the Foreign Service, was actiocn taken to pay any
of the 511,000 due him for accrued annual leave., He con-
tends that he received the $2,279.47 check only after inter-
vention by the Director General, and with no explanation of
the calculation, and later when he received the other check
for 55,969.11, it too came without any explanation of its
calculation, Mr. Richardson furcher states that at no time
was he told to return either check to the Department, He
further states that the agency did not respond to his
letters concerning his incorrect W-2 wage and tax statements
until his Congressman inquired on his behalf., He states
that theseé errors caused him to file his 1991 income tax
returns using erconeous W-2 wage and tax statements, and as
a result he incurred interest charges and additional costs
in filing amended tax recurns,

Mr. Richardson, howewver, does not address the $2,847.0% in
salary overpayment he received in June 1991, after his
retirement, which he shculd have recognized as erroneous,

The agency has admitted various errors in this matter and
recognized that it was Mr. Richardson’s inquiries regarding
his W-2 that prompted the audit of his payroll account in
1992 that led to the discovery of the overpayment. The
agency maincains, however, that he was aware of the overpay-
ment and has the responsibility to ramic ic.
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Comptroller General may waive, in whole
arising out of an errcnecus payment of
when the collecticn theren® would be against equity and gozd
conscience and neot in rthe best interects of the United
Staces, The implemanting regulations, contained in 4 C.7,R,
Parts 91-93 (1993), provide that the previously stated
criteria are generally met by a finding that the erroneous
payment of pay occurred cthrough administrative error and
there is no indication cf fraud, misrepresentation, faule,
or lack of gouod faith on the part of the employee, 4 C.F.R,
§ 91.5(c).

In this case, the erroneous payments Jccurred because of
agency administrative errors overpaying ¥Mr, Richardson’s
salary and in miscemputing the amount of the final payment
due him. These circumstances, alone, however, do not
necessarily provide a pasis for waiver of the overpayment.
In this regard, when an employee receives a significant
unexplained payment, he has a responsibility to set it
aside, available for refund, while pursuing an explanation
from responsible agency officials., See e.g. Beatrice M.
Land2wn, B-20181%, Mar, 25, 1981,

Here, Mr. Richardson received regular salary payments for
the two pay periods following his retirement, which he
should have reccgnized were erroneous and set them aside for
refund while bringing them to the attention of agency
officials, Subsequently, ha received the initial erroneous
lump-sum check of 352,279.47 and the second check for
$5,969.11 without any esplanation as to the bases for
computation of either check, which combined with the
previous $2,847 salary overpayment equaled $11,005.63, about
what he expected was the gross amount due him without any
deductions for taxes., While Mr, Richardson denies that he
was ever told to return the $2,279.47 check, contrary to the
agency’s statement, he does not dispuce that he spoke with
an agency official who t>5ld him a second check was being
"reauthorized" to nis new residence in lieu of the check
sent o his old residence. When he then received two checks
at his new residence, in cddition to the overpayments of
salary he had received for two pay periods in June, he
should have been aware that there was a strong possibilicy
he had been overpaid.

While it was Mr, Richardson’s inquiries about his W-2 that
led the agency t:z audit his account and discover the errone-
ous payment, it would appear that if he had set out in one
of his lettars to the agency that he had received salary
payments for two pay periods in June after he retired plus
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Accordingly, we find tha enardsan should pave been
aware that the erronscus salary payments he received in June
and the two lump-sum payments he received in September
totaled more than nhe was ent:itled to receive, and he shoul
have heen prepared t: refund the excess upon resolutisp of
the errors, Therefore, :t would not be against equity and
good conscience and it wculd pe in the best interests of the
United Stares to regu:ire repayment, Accordingly, the Claims
Group’s denial z¢ waiver -7 the $52,273.47 overpayment is
sustained.

d

Robert P, Murphy
Acting General Counsel
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