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Comptroller General
of the United States

Wasliington, D.C. 20348

Decision

Mattar of; Tucson Mobilephone, Inc.

File: B-252423 .=

Date: April 14, 1994

DECISION

Tucson Mobilephone, Inc, protests tne government’s decision

not to request best and final cfifers (BAFQ) under request

for proposals (REP) No. F41652-93-R-0161, issued by the

Department of the Air Force, Dyess Alr Force Base, Texas,

for the maintenance of 31l land mopile radios used at the

base, We dismiss the protest as untunely,

The solicitation was lsguen un July 45, 19973, and

contemplated the awars 27 5 Tirn, fimed-price contract to
a

provide all perscnnel, eqiipment, t©oois, and material
necessary for recurring arna ninzelurring maintenance of
commercially manufactured iana mobile radic communications
equipment and systems. The sclicitation provided for award
to the responsible offeror whosge preposal was technically
acceptable and offered the lowest overall price to the
government. The golicitation also provided that award may
be made on the basis of inicial proposals, without
discussions, and that thersfare each initial proposal should
contain the offeror's best terms from a £3st or price and
technical standpoint, The amendesa closing date for raceipt
of proposels was October L4,

On October 14, prior =& =isging, Tusszn, the incumbent
contractor, filed a protest with our Office. Tucsen argued
that there were a numbar ¢ restrictive, unreasonable
requirements in the RFE which put Tucson at a competitive
disadvantage, made it difficult ro determine what work was
to be done, and requires it ro discriminate in its hiring
practices., Tucson raised the following specific
allegations: (1) inaccurate eztimated quanticies for non-
recurring contract line icems (CLINZ); (2) inadequate
description of =2quipment <o b= mawntained; (3) lack of a
nonrecurring inventory lisz; (4) itaca of & way to identify
and maintain new equipment; (&) suguestion twhat hourly rates
would be more apprepriate Ior nonrecurring CLINS; and

(6) ambiguity on preccessing of psyment. Tucson requested

that the closing date pe extended and that the contracting



officer be directed n2 provide “he nle. numbers and the
quantltles for each m:idel "1 t =rZ ol ote servized as
nonrecurring items sc that Tis S 2 ZEparavte prite for
each model number In the aps < -r provoding thiis
information, Tucson rajuestel - rne ranaling of
nonrecurring ma.ntenance oSe acIompllgned al an nourly rate
plus parts and sgp=cial scfcware suprpsrt, Three propo sals,
including one from Tucsoan, were recerved by the closin

dace,

On November 15, Che agency respondél UL “he pratest by
asserting that the solicitatzion contained the necessary
informacion for any contractzr o fairly and intelligently
compete for the centract, and That . grovisions were
unreasonable or unduly rectriccive, The agency specifically
responded to each allegarticsr ralised oy Cne protester and
explained how the ccnutrast wiula 2perate, In early
December, Tucson CChticred Lhe agency and cffered to
withdraw its protest if the aygsncy would provide a breakout
of certain model numperc 2f eauipmernt tc pe maintained and
allow csubmittal ¢f BAFCsg "he contracting officer denied
cthe request,

On December 3, Tucsecn Tilead :1rcs oonmments on the agency
report. In its commentg, Tucesr £rated that it did not
object o vthe agercy's gositiin 28 —xplalned in the reporet,
except as tn the lssue oI nLiud . rozsirng cf the
nonrecurring maintenanoe wiz L. ce Land.ed, Tucson
requested our Office to direct the agency to change the
nonrecurring line items and to specifically state that the
solicitation contained a complete liszing of all equipment
covered under the recurriny and nonrecurring portions of the
contract. Tucson alsc requested that the agency be directed
to ask for BAFOs so all »fferors could rake into account the
explanations given by tne agenczy i reésponse to the protest,

As a result of Tucsen’s comments -z the agency report, the
agency contacted the : co2Ifen . vwerify receipt of the
report and to ask whe i
result in the need tu :nmnqe thes
responded that they woula ot
on the information in che repor
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{1n the report would
[SEa p0°a1s. The offerors
e thelr proposals based

In early January 1994, the protester again approached the
agency and proposed chat if the agyency agreed te clarify the

solicitation as outlined in the agency raport and reguest
BAFOs, Tucson would w:tharaw <he pritest, On January 18,
the agency rejected Tuczcn’s zetzlement Zffer and also
advised Tucson that <he coocrasting fliner, after review of
the proposals, did 21 vel.evs Lt was necessary Lo request
BAFOs.
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On January 31, Tucson filed this provest with ocur JIfice aig
argued that the additicnal informavicr. given Ly tne
contracring officer in respgings =2 Ltz initial prorest
explains the vterms sf rhe zoiisicztion znu zhculd be
provided to all cffersrs witn The CpplrTanity fIroall
offerors to submit a1 ZAF. rLa=ses (L tree eew nfornation, On
February 3, Tucson witharsew 177 _nit_&a. grotast Itating that
"it can live with the ol: 1 regresentations of

what is required by tne

The agency maintains that there is nothing wrong with the
solicication that would reguire an amendment and submission
of new proposals or BAFOs. The agency also argues that
Tucson’s protest is untimely because it is based on the
agency report submitted in response tc the protester’s

initial protest, 1In this regard, the agency notes that
Tucson received rhe regpzrt o lHovemwper 1o, 1353, and should
have filed its sugp.&rmonca. geitess Jitnin L6 working days,

or by December 3.

We agree with the agencsy trat Tucson's protest that the
agency should amend che cZiicitation in order to allow
offercrs to review their propccsals in light of the agency’s
explanation of its requirements in its agency report
submitted in response vo Tucson’s initial protest is
untimely. A protest must ve filea within 10 working days
after the basis of prooest 1z xuown, r sheculd have been
known., 4 C.F.R., - Z1.2(x(2) (1223y; Lunr 8rothersg, Inc.--
Recon., B-248427%.2, L-v. = 2rn, eI IPD 328, Our
procedures do¢ not <Int ate a4 Liel@irear presentation or
development of prc Crest .ssuve, onggyvlvania Blue Shield,
B-203338, Mar. 23, L=l MPD o 272

Tucson, in its ipitial prorcest, argued tnat the solicivation
contained numerous amniguities and unduly restrictive terms,
Tucson wanted the agency to amend the solicitation to
clarify its requirements and to give it an opportunity to
submit a new proposal The agency, in its response to the

. ; d
protest, which was receivez by Tulscn on Hovember 18,
maintained that the sciirizatiin was ndt amblguous or unduly
restrictive and prcviasy Diterirs oarn lpporcunity to fairly
compete and, therefzre, i, 2meL2Len. Wiz NOt necessary.,
Tucson, in its respconse— ©: e adency report, requested that
the agency be directeu t. asn v BAF s s¢ all offerors
would be able to vaxe int. account the explanations given by
the agency in response t: i@ protest, Eefore our Office

could resolve the matrter, Tucson withdrew its protest and
specifically stated that -t would accept the clarifications.
At the tLime Tucson rece2iveda the report Iin response to its
initia’ protest, Tucson knew the agency firmly believed that
the solicitation was adeguate and that an amendment was not
necessary 1f Tucsecn pel:ieved that wne agency’s
explanations concerning <r~ =—erms I che solicitacion would
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help an offeror in prep
have protested this on
recelpt of the reporst,
protest that the sclic:
competition should be recr
on January 31, is untirely

The protest 1ls dismissea,

Al 1. Do

Michael R, Golden
Assistant Genera! CTIurnsel

‘On January 18, the agency, =xaviceu Tacgsn that it had
decided, after evaluaring =“ne priposals, separate and aparet
from the protest iszue, tnat awawr: fiula properly be made
without discussicns an: : 1 ~uard, BAFQSs were
unnecessary. A contrauvtinug Ifilwe :nder no oblagation
to conduct discussione wier- - itation advises all
offerors that the government may mat< award on the basis of
initial proposals withour nolding Jiusuasions, For this
reascn, the solicitation here spe:.iiiz..y warned offerors
that initial proposals should contiin tne offeror’s best
technical and price terms. There .35 o obligation on a
contracting agency to nagotiate when the RFP specifically
instructs offerors to orovide tneir best terms in their
initial proposals. Sec uaneraily Twiga A2rospace

Components, B-23eg2332, !lxv., J1, l=2v9%, 52=2 C2D ¢ 485,
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