/51807

10114

JIT Constrictio Inc,

dijtter of: Co.,

B=3§54257

Fheodore M. Baildgf, B ilqy, Shaw, & Deadm@in, P.C,, for
B:-he protester,

gsrynn P, Morgan,(fesq., imnthy A. Beyland § Department of
the Air Force, ffjr the

gJohn L. Formica, Esq.,
(Offica of the G

} preparation of

DIGEBT

1
i

'cOntractimg Off
procurement. ‘for
% was reascnable
¥ in the, ggmmg
) responliﬂle SD
and received e
elther did rot
by the CHD anng
that the firms
of the magnitug

aside a

(SDB) concerns

e procurement

s whelther

he procurement
concarns that
ion requested
that evidenced

form a contract

sment.

DECISILON y
JT COnstructioﬁ Co., AInc, }jprotests that reqyest for
proposals (RFP) No. F41684%4-93-R-0118, issued by the

Department of the Air Force for renovation 4f military
family housing units at Laughlin Air Force Base (AFB),

Del Rio, Texas, should be set aside for small disadvantaged
business (SDB) concerns,

We deny the protest,

\
The Air Force published a synopsis in the’ ‘Commerce Biis iiness
DRajily (CBD) on June 4, 1993, announcing that the procurement
of all labor, equipment, and material necessary to renovate
208 military family housing units was being considered for
an SDB set-aside. The synopsis stated that the proposed
work included the replacement of floors, doors, windows,
electrical systems, bathroom and kitchen cabinets, and
gypsum wallboard, as well as the removal and disposal of
materials containing asbestos, and that the magnitude of the
project was between $5 and $10 million. The advertisement
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instructed interested SDB concerns to provide the
contracting officer, not later than 15 days from the date

of the synopsis, wihh a statement of their eligibility as
SDB concerns, evidence of their bonding capability, specific
information demonstypating their capability to perform
projects of the complexity and magnitude of that outlined in
the synopsis, and "{c)omplete information concerning their
management experience in similar work and financial status

« + + With references," The synopsis also advised that if
adequate interest wgs not received from SDB concerns, the
RFP would ke issuedfon an unrestricted basis.

¢ ng the
correspondynce sulfmitted, that only 10 of the 19 firms
submitted Any infgrmation demonstrating thefir Capa%ility to |
perform prppjects pf the complexity and magjfitude #f that
outlined .the afivertisement. Further, ojply thelprotester
and three fother ffirms submitted evidance of their capability
to obtiainjsufficjent bonding for the| projeft and of these
four firmj§ the pjyotester and one other firn failed to submit
the ragquefited information concerning theiy management
experienc and financial status. Based of its review of

the submif:ted information of the two firmg remaining under
consideraftion, the Air Force found that tfe firms may not
he sound [financiplly, that neither firm hfd completed a :
military Jfamily fhousing project of simila} size, and that
while ong of the€ firms was currently perfbrming on a
contract |similar in size to that contempliated here, the
other fifgm's submission d4id not evidence {experience in
performijqg contracts of this magnitude.

&hekéontracting officer also contacted tle Army and
Engineer)ng bivision, Portland, Oregon, which is a
repositoyy of performance reports on Depdrtment of Defense
{DOD) construction contracts, and received information
concerning six of the SDB concerns that had expressed
interest! in the solicitation, including the four firms which
had submitted evidence of their capability to obtain
sufficient bonds. The information obtained from this source
indicated that none of these six firms had completed a
project similar to the work and magnitude outlined in the

CBD.
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Based on the foregoing, the contracting officer determined
that the RFF should not be issued as a total set-aside for
QDB concerns. On July 16, the agency issued the RFP on an
ﬁnrastricted hasis,

jT COnstructién ﬁcotestﬁ the contracting officer's
determination not to ispgue the RFP as an exclusive set-aside
flor SDB concerns, : JT Cpnstruction first complains that the
?copa of ipnformatilon reguested by the agency in the CBD
advertisement waa "far in excess" of what was needed to
reasonably determine whether to set aside the procurement
ror SDB concerns, The protester also contends that the
agency should have contacted it and the other SDB concerns
that had expressed inteﬁgst in the procurement but had
submitted what the agemndly considered {p be insufficient
information, in order tlo make a[reasoffalfle assessment of
SDB concern interest and capabijity, Bifen the scope
information requested and the rhimberfbff SDB concerns'
responded. The protgester argudis thalf, fin any event,
reasponse to the synopsis fullyjladdreSsfd its managemf:
capabilities and finpancial ﬁtaius, hdfthe agency's
determination toc the contratry. eous. The prfotester
finally arguea that 'the agency’

ffers would
obtained from at least two refiponsibldg SDB concern
constituted a premature, impef determination of
nonresponsgibility without reflirral offthe determinaticn to

the Small Business Administrafion (SBj).

l : ’

“Ye requlations implementing’/the DPD J5DB program, set forth
at DFARS part 219, provide that a prc¢eurement shall be set
aside for exclusive SDB participatiiolf if the contracting
officer determines that theria is 2 rflasonable expectation
that: (1) offers will be obtained fJom at least two
responsible SDB concerns; (2) award fill be made at a price
not exceeding the fair market price )y more than 10 percent;
and (3) scientific and/or technical falent consistent with
the demands of the acquisition will e offered. DFARS
§ 219.502-2-70(a); All Star Maintenajce, Inc., B-249810.3,
Nov. 24, 19%2, 92-2 CPD ¥ 374. We gjrnerally view this
determination as a business judgment!within the contracting
officer's discretion, and we will not disturb a contracting
officer's set-aside determination unless it is unreasonable.

"The RFP does provide that an evaluation preference will be
accorded to SDB concerns by adding a factor of 10 percent to
the offers of non-SDB concerns for evaluation purposes. See
Defense Federal Acquisition Regulation Supplement (DFARS)

§§ 219.7000-7003; 252,219-7006.

3 B-254257
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McGhee Constr., Jng., B-249235, Nov, 3, 1992, 92-2 CPD

§ 318, However, a contracting officer must undertake
reasonable efforts to ascertain whether he is likely to
receive offers that would support a decision to set aside a
procurement for SDB concerns, and we will review a protest
to determine whether a contracting officer has done so. See

. : 1ill Reporti Inc,,
72 Comp, Gen., 23 (1992), 92-2 CPD { 269,

With regard to JT Construction's complaint concerning

the scope of information requested by the agency in the
synopsis, thare is no requirement that a contracting officer
use any particular method for assessing the availability of
SDBs. FKW Inc., B-249189, Oct, 22, 1992, 92~2 CPD § 270,
Because the contracting officer was obligated under DFARS

§ 219,502-2-70(a) to affirmatively determine whether there
was i reasonable axpectation that offers would be obtained
fygom atppeast two responsible SDB concerns, and given that
tgis prriject is for the renovation of 208 military family
Hhusing units at an estimateff cost of (35 to $10 million, we
ink the agency cguld reascfiably reqilest the scopé and type
'f information reguested inhe synopsis, See McGhee

! reENC., SUP/-a (synoplis required interested SDB
concerns to submit a statem@nt of their eligibility as an
SDB concern, and evidence ¢f their previous contract
experience and capability perform, including bonding
capabtlity). While the aggncy may have solicited and
considered less detailed rfsponses to advertisements of
prior procurements that wefe being considered for SDB set-~
asides, the agency points put that these prior procurements
involved smaller, less confplex construction at Laughlin AFB.
They do not, therafore, bdlie the reasonableness of the
agency's decision here tofrequire more detailed information.

regard to its own submission

ment did not require that the

n any specific format, the

e of a bank reference and its
dered sufficient evidence of its
financial status as these] individuals could be contacted by
the agency for informatioh, and the 1list of projects it has
completed should be considered sufficient evidence of its
management experience. We disagree.

The protester argues with
that because the advertis
information be presented
denotations in its respon
accountant should be cons

The synopsis provided clear instructions as to what
information interested SDB concerns were to provide in their
responses to aid the agency in determining whether to set
aside the procurement for SDB concerns. These instructions
specifically required that interested SDB concerns provide,
among other things, "complete information" of their
management experience and financial status, including
references, JT Construction, by submitting only the names
of two individuals, their business addresses, and their

4 B-254257
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telephone numbers, as evidence of its .financial status,
and a l1list of completed projects as "complete information"
concerning its management experience, simply failed to
provide the agency with the requested information so the
agancy could reasonably ascertain whether the prctester had
adequate financial standing and management axparience to
accomplish the $5 to $10 million project announced in the
CBD., We note that in contrast to JT Construction's meager
submission, other interesited SDB concerns submitted
information which set forth their financial status in
general terms, such as assets and liabilities, and general
descriptions of similar prior projects and the specific
management experience gained,

As stated abDVe, 16 other respornses from SDB concerns also
contained insufficient informatjon, These responses ranged
from one paragraph statements off SDB eligibility and
interest in the procurement, wii:hout any representations
made as tu performance or bonding capabilities dr experience
in similar work, to responses similar to that submitted by¥
the protester, which provided some of the regquested data b‘t
were . #till insufficlent to allgw any sort of meaningful y
Egenoy valuation as to the SDg concerns' capabilities to !
g

sh a cpntract of this agnitude, We alsoj}note that
e of tfese 16 responsej dewmgistrated that “hz SDB '
onceyn was pable of obtaifing bg¢nding for a project of
the sjze conffemplated here. ‘Given’the clear instrfictionsffin
the CBD advertisement, the agency was not required to
contict thesa firms that di%gnot provide sufficient
infoymation to meet the min¥mum screening requirements
published in the CBD in ordﬁr to obtain further informatlon,
and id not act unreasonably in not giving further
consideration to these firms in determining not to set aside

the procurement. See nggngg Constr., Inc supra

Thefo were twoc responses that contained information
addressing the firms' eligibility as SDB concerns, their
capubility to perform projects of the complexity and
magriitude of that outlined in the synopsis, including their
boniding capability, and inflormation concerning their
manﬂgameno experience in similar work and financial status.
The; agency determined that'one of these firms may be unsound
finnncially for a procurement of this magnitude because, as
reported by the firm, its liabilities exceeded its assets.
Moreover, the largest contract the concern had performed on
totaled less than half of the size of the one contemplated
here in terms of cost, and was not similar to the work
involved in the renovation of military family houring
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units.? For these reasons, we believe that the agency
reasonably concluded that the firm was not a responsible
prospective S[B concern for purposes of this procurement,
This left only one eligible SDB concern.

Finally, the protester maintains that where, as here, the
agency receivas expressions of interest from more than two
SDB concerns, the agency's determination not to sat aside a
procuremgnt for EDB concerns constitutes an impermissible
determinhtion of nonresponsibility absent referral to the
SBA.

The proteste;''s argument fails to distingulsh between the
agency's dut)’ to decide if there is a reasonable expectation
of receiving:offers from at least two responsible SDB

concerns at prices within 10 percent of the fair market

price, DFARS; § 219,502-2-70(a); see Commercial Energies,
ing,, B-=243402, July 30, 1991, 91-2 CPD § 102, and an agency
determination that a particular offeror is not considered
responsible for performance of a particular contract, In
the firat irstance, the agency is called upon to make a
pra—sol}citqtion determination regarding the likely
responsiibiljty of prospective offerors. See Commerical
Energiés. Inp., supra. In he:sccorid, the agency decides
that a  specific offggbr oth:ryise iiffline for jawayd should

not rgﬂaive‘&he awafl hecause »f co
offergyyss ability t? perform in ace
requifehentyl. See 'ederalJBe aisd p ,agion !
(FARY ‘fiubpgtt 9.1, ’Thﬂi s¥la ),y Bus prbvidges that,
ac 13Lact;ng officlar may not! "prg¥iude" a spal

bus¥ness concern from contract awjrd on the basis of a
nonyegponsibility determination without referring the
mattet to-the SBA, which is givez'statutory authority to
concliusivdly determine the respoflsibility of small business
corjcerns xor a specific contract; 15 U.S.C, § 637(b)(7) (A)
(193%). This provision clearly.ﬁas no applicability to the
first: situation since a decision not to set aside a
procurement does not preclude any firm from receiving a,
contract., Thus, we long ago reqognized that the decisipn a
contracting officer must make aliout potential offerors'
responsibility in deciding whetlier to set aside a
procurement is not a responsibility determination under”
suprrt ¢.1 of the FAR and ther@fore, when the decision is

T

We need not consider the agency's conclusion concerning the
other of these two firms, because with the elimination of
one of these firms from consideration, there is no longer
the possibility of obtaining offers from at least two
responsible SDB concerns.

6 B-254257
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not to set aside, no referral to the SBA is required,’ See

Fermont DPiv., Dynamics Corp. of Am.; Onan_Corp., 59 Comp.
Gen, 533 (1988), 80-1 CPD § 438,

In sum, we conclude that the contracting officer's
determination to issue the RFP on an unrestricted basis

was reasonable, That is, the contracting officer made

a reasonable effort to ascertain the interest of SDB
concerns in competing for the ccntract wor , and reasonably
determined from the information available that there was not
i reasonable expectation of recetiving offers from at least
two responsible SDB concerns at a price not exceeding the

fair market price by 10 percent,. McGhee Constr., Inc.,
aupre .

The protost is d‘nied. ‘

James F, Hinchman *

General Counsel
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3The protester relies on footnote 1 in .

: 'n--Recon., B-245149.2;
B-245149.3, Apr. &, 1992, 92-1 CPD Y 347, to support its
argument that an SBA referral was required here. That
footnote, however, simply responded to the protester's
argument in that case that a potential small business
offeror was nonresponsible--we correctly pointed out that
such a determination could not be made prior to receipt of
offers because it would be a premature determination of
responsibility and such an ultimate conclusion could he
determined only by the SBA.
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