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Comptroller General
of the United States

Washington, D.C, 20548

Decision

Matter of: Latin Amerizar Managerment Assaocliation
File;: B-251¢co3

Date: May 13, 1993

DIGEST

= tne Alr Force in the absence
3 the grant that had funded

Firm that provided services
of a written amendmern:z enxzendin

the services for the grevi: 1 years may be paid on a
guantum meruit basis where —he serv:ices in fact conferred a
benefit directly on =re a3 enc;, notwithsctanding that they
previously had been prav: ded through a grant arrangement,
and all other elements &> support guantum meruit relief are
present.

DECISION

The Latin American Management Asscciation (LAMA) has filed a
claim for $91,780, plus interest and attorneys’ fees, for
work performed between August !, 1930, and December 12,

1990, in connection with an Air Force contract. LAMA had
been providing the services as a grantee for 4 years, and
continued to provide them for the period in question even
though the grant had not been renewed, We allow LAMA's
claim in the amount of $81,3%%.,21,

LAMA’s services were to assist McDonnell Douglas in meeting
small and disadvantaged business (SDB) subcontracting goals
in McDonnell Douglas’s contract to provide the C-17
Airlifter alrcraft. Thece goals had been imposed in
furtherance of the Depa.:ﬁnnc of Defense’s (DOD) efforts to
meet 1cs8 statutory goal of £+ SDB participation in DOD
contracts, The Air Ferce funded LAMA’s services on a yearly
basis beginning in mid-1386, pursuant to an inter-agency
agreement with the Department of Commerce’s Minority
Business Development Agency (MBDA), which administered the
grant. MBDA issued LAMA a l-year Financial Assistance Award
effective July 1, 1986, and each year after that the
government secured the continuation of services by issuing
LAMA an amendment to the original Award,

In July 1990, the Air Force agreed to provide $250,000 to
MBDA for LAMA to continue assisting McDonnell Douglas for
the 12-month period beginning August 1, and then transferred
the funds to MBDA for cbligation through a new amendment.
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However, because of concerrns at MRBTA 3bsut its parcicipation
in the pro:ecc~~we understand tnat MBCA was capncerned that
it was using its own funds t> admiriszer 3 Rraject that was
directly bepefitting -ne Air Firce--n: ameériment was ever
issued, LAMA nevertheless c:intin.ed o2 crivide services
until December 12, 133, when 1= wis advisesd By wmmoA tnat na
funds were availaple f>r the awtarns::n (T e:ause rhe Al
Force’s $250,000 had expir=2 f:r zpliJgzticin at rhe end ¥4

the 1930 fiscal year).

LAMA contends that during zhe summer and zarly fall of 1990,
it was repeatedly assured by MBCA officials' that the
amendment and funding wou!d ce forcthcoming shortly, and to
continue performance, Both the Air Force and MBDA advise
that LAMA’s work conferred a substantial benefit on the Air
Force, and they maintain that the firm should be paid for
its efforts. MBDA, nhcwever, notes that Air Force funds
should be used since the Air Force received the benefit; the
Air Force agrees, but pcints out that the funds it had
designated for the prc-ject have exp:red.

Although a grantee that <z2ntinues wcrk 3fter the grant
expires generally s ncot entitled to any further funding, we
agree that LAMA should ke paid, by the Air Force on a
guantum meruit basis, in -—hese cirzumstances.

The fact that a firm dces nct have a written agreement with
the government to provide services and to be paid for them
does not necessarily mean that if the firm provides the
services it will not rte paid, If zhe government would
receive a windfall should the services not be reimbursed,
our Office will authorize payment under rhe equitable theory
of guantum meruit, under which the law implies a promise to
pay whatever the services are reasonably worth, See McGraw-
Hill Information Systems Co., B-210808, May 24, 1984,

Before doing so, we must make a threshold determination that
the goods or services would have been a permissible
procurement had the formal procedures been followed, Next,
we must find that (1) the government received and accepted a
benefit, (2) the company acted in good faith, and (3) the
amount claimed represents the reasonable value of the
benefit received.

The principle of guantum meruit thus implies a contract to
pay for a benefit received. %“hereas the purpose of a
"contract" is to provide a direct benefit to the government,
31 U.S.C § 6303, the purpose of a "grant" is to transfer
something of value ©o the recipient nc carry out a public

1The record does not suggest that the Air Force, which
already had transferred the funding, had any reason to
believe an amendment would not timely be issued.
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purpoae of support c¢r stimulation aawh“rxﬂed oy law, 31
U,s.C, § 6304, Thus, a measurable -ang:ibtle, direct,
benefit, as traditionally understaca in The guantum meruit
context, geperally is not sensidered =2 aclrue te the
government by a grantee's effizrvs, 1 CITp. Gen, 162

(1971) . As a genera. matter, trnen, when i Jrantee coantinues
working even thcugh '"e grant nas =rxpired, it is pot
entitled to any add:t:i:sral money from the gsvernment.

In our view, hcwever, wne relaticrnship cetween LAMA and the
government from August . thriugh Decemkter 12, 1990 (and for
the preceding period as well) supperts a finding that the
firin conferred a direct penefit on ~he Air Force, even
though the services had rteen funded though the grant
mechanism,

Public Law 99-606l1, -he fiscal year 1387 National Defense
Authorization Act, establ:i:shed fcr DOD a 5 percent goal for
contract awards to £28s3, In Ifurctherance of that mandate,
the Air Force includea a requirement in the McDonnell
Douglas prime contrict -—nat tne firm subcontract with SDB’s
to the greatest extent p:ssivle. See Federal Acquisition

Regulation §& 52.219-3. LAMA’s job was to furnish strategic
marketing efforts that would lead to increased SDB
contracting under the C-17 project. For example, LAMA was
to identify the areas of greatest potential for SDB
subcontracting and highly competent potential
subcontractors; secure their involvement in the program;
and, overall, to strive to reach £ percent SDB
subcontracting over -he C-17's production life cycle,

Both the Air Force and MBDA view LAMA's efforts as directly
benefitting not just McDonnell Douglas in meeting the prime
contract'’s subcontracting goal, but the Air Force in
fulfilling DOD’s statutory mandate for SDB participation,.

We see no reason to question that view in these
clircumstances, In fact, as indicated above, MBDA ended the
inter-agency agreement in 1990 because {t determined that it
should not be involved i1in administering an arrangemnent that
benefitted the Air Force directly. Moreover, we understand
that since February 1391, -~he Air Focrce has actually been
funding LAMA’s efforts through a contract with the firm, We
think that clearly confirms that the services LAMA provided
for the period in issue essentially were contractual in
nature, and of direct benefit to the Air Force.

As to the other elements of guantum meruit, we have no
reason to believe that LAMA’s services cannot properly be
procured, or that the firm acted in bad faith. We note,
however, there is a dispute over the reasonable value of the
services provided. LAMA claims 591,780, which represents a
pro rata portion (August 1, 1990, to December 12, 1990) of
the $250,000 yearly project amount, plus interest and
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attorneys’ fees, MBIZA argues that zhe proper total payable
(by the Air Force) is the amount invo:iced by LAMA during
that period, $81,865.21,

We agree with MBDA, First, LAMA :s entitnled 7o be paid
based only on the work := 3ctzally performed, not based on
the money the government nRad avarlacle f2r the work, The
record shows that the gcvernment nad reen funding LAMA's
services based on invIices sucmitzed, and we see n¢ reason
why that basis shculd ke chanyea fcr the veriod in issue,

Second, we are aware cf no basis to pay LAMA interest on the
claim, It is well-established that interest is not
recoverable against the United States unless it is expressly
authorized by statute or agreement., 65 Comp., Gen. 598
(1986). Neither is involved here.

Finally, attorneys’ fees are not payable since our
settlement of a claim is not an "adversary adjudication"
under the Equal Access t3 Justice Act, 5 U.S.C, § 504, which
permits the payment c¢f atcorneys' fees in certain
circumstances. &8 Comp. Gen. 269 (1989); Ex~Cell Fiber
Supply, Inc., 62 Comp. Gen. 86 (1982), 82-~2 CPD 9 529.

In sum, we authorize payment py the Air Force to LAMA in the
amount of 3$81,865.21. As a becna fide need of the period in
which the services were rendered, the payment should be
charged against Air Force funds that were available for
obligation at that time. See McGraw-Hill Infcormation

Systems Co., supra.
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