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1Comptrolier General
0f the United States

\WMH,‘ D,C, 20548

Decision

‘MHatter of: Collins Siding Company
File: ‘B=245732,2
Date; ‘May 12, 1992

Joel 'S, IRubinstein, :Esq,, Sadur, iPelland & :Rubinstein, :for
tthe jprotester,

.Joseph 1M, (Goldstein, !Esq., Department of :the .Air Force, :for
‘the :agency.,

‘Tania 1L, (Calhoun .and :Chrigtine :S, :Melody, Esq., Office of
tthe (General (Counsel, GAO, :participated in ‘the preparation of

ithe «decision,

IDIGEST

‘Bid offering ito ifurnish ithe ‘exact 'thing .called for iin ithe
‘invitation :for ibids .was jproperly found responsive inotwith-
:standing jpost+bid .opening inotice :fromibidder :that it
‘intended to :supply inon~conforming ‘item; :whether :a ibid \is
regponsive, .and :therefore eliigible .for .award, must ibe
«determined :from contents .of :the ibid ‘itself at ibid opening,
without :reference :'to information .submitted after ibid

opening.

'DECISION

(Collins Siding (Company jprotests :any :award to ithe :apparent
'low itbidder,, /adventure (Group, 1Inc., 'under invitation :for ibids
((IFB) tNo, IF39601-91~B-0021, :issued iby ithe iDepartment of ‘the
/ALr IForce ifor :window replacement iin !base thousing -on
‘Ellsworth /ALr (Force ;Base, :South |Dakota. (Collins «contends
ithat /Adventure (Group’:s tbid ‘is inonresponsive ibecause ‘it
:submitted post<bid opening ‘information qualifying its ibid.

\We «deny tthe protest..

\
'mhez}ﬁpcwasjissuedion\UuneJIZ:QIQQL,;Winhaaneextendedlbid
openiny «date of July 28, (Of ttheeight tbids :submitted, tthe
apparent low ibidder :was /Adventure (Group, with @ ibid of
$$649,8717; Collins :was fjhe :apparent :second llow tbidder, with .a
iyid of ($7764,6831., In.anAugust 77 letter regsponding ito ithe
:agency’ss request :for werification of iits ibid, /Adventure
(Group :stated it thad imade :a imathematical (error iin calculatiing
iits ibid; on /August 114 iit requested .a imodification of iitsibid
1from ($649,877 ko :$707,603. 1In.addition, /Adventure (Group
werified :the corrected amount (of iits ibid :subject to warious
‘conditions, ;jparticularly ‘the acceptability of ‘its window
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Do

ubpitth 1 withvregardtto whiah it .enclosed .descriptive
1terature. ‘0on :September 6, :based an :the information in
atheae letters, :the agency rejected .Adventure Group’s :bid

.as inonresponsive,

;Adventure(Grqu;protestedttheJreﬂeotion of its tbid ko our
«0f fice «an :September 117, tUpon review, ithe .agency wreversed
its<datermination‘and:advisededventure(Groqpathat dits ibid
was regpongivey /Adventure (Groyp withdrew iits protest,
Adventure (Group :subsequentlly ;reasserted that it lhad.made a
mathematioal imistake @and :again requested :approval .of iits
window :submittal, ‘'While :the .agency permitted correction of
tthe:mathematical;mistaka,1the'window :submittal was «disgp-
iproved @s ot «confeorming \to the specifications; the :agency
:states ithat the acceptability of the .windows .and ithe oother
lasues /Adventure Groyp raised .are :still :in dispute, (Collins
filed attimelYlprOteSt in our Office 'upan uearningxthat
:Adventure ‘Group’s !bid would:beaconsidered~responsive.

(Collins :argues that /Adventure Group’:s : .submission of :nfor-
:matiion .advising :the agency of ‘its intent to .supply windows
ithat «did not meet :the IFB specifications constituted a
qualification of .Adventure Group’s ibid, rendering -it
monresponsive,

«Collins correctlly :asserts ithat, 'to ibe ;respaonsive, a bid imust
rrepresent :an wnequivocal offer ito jprovide the @xaot thhing
«called ifor in ithe 1XFB :such ithat @acaeptanae ©of tthe ibid will
ibind tthe «contractor iin :accordance with the solicitation’s
material itterms .and «conditiaqns, @Qscar Wision Sys., Inc.,
iB=232289, tNov., 1, 11988, 88-2 (QBD 9 .A50.. (However, conly where
a Ibidder provides dinformation with ‘its ibid that reduces,
*limits,<or|modrfies(a‘solicitation requirement may the ibid
ibe wrejected as inonresponsive, Id. :Whether :a ibid is respon-
sive,‘andtthereforeeeldgible'for‘award,:must}beadetermined
ifrom ithe «cont.ent;s of ithe Ibid ‘itself .at ibid opening, without
reference to extraneous .aids oor .explanations :submitted :after
ibid opening. See Adrian Supply Co.--Recon., !B=239681.2,
Jan, 29, 1991, 91-1 CPD § 79.

The other «conditions (concerned sinterpretations .of the
jpainting :and jperipheral :rrepair rrequirements.

2The :agency :argues tthat ithe )protest :is premature ibecause
;award ithas inot yet tbeen made. !However, «despite (Collins’
¢ohoice(ofzwords,(COluinstappearSttolbe iprotestiing tthe
agency’:s ifinding ithat /Adventure ‘Group’: s&bid .was :responsive.
/A8 :a xresult, :the protest is not premature.
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Here, ithe IFB did mpt .contemplate the pre—-award .evaluation
of any :apecific product, =Rathen,:bidders ‘were merely
required to wneguivocally offer to perform, without .exagp-
tion, in accordance with .@ll ithe material :terms .and condi-
tiong wof «the IFB, /Adventure Grouyp .did ot take .exogption 'to
anytbftbhe IFB :gpecifications in its :bid, :mor did :the :[Lirm
dnnlide @ny doouments with its ibid indicatang an intent to
»reaervetthezrightatoldeviate=fromtthe IFB!:s .gpecificatians,
Qansequently, /Adventure ‘Group’s ibid, .at ibid .opening, did
~ref&aot;anxunequivocau(offerato;provide1the¢exact item or
servige called :for in the IFB.and /Adventure (Groyp .clearly
and wnambiguously tbound Ltself ito meet :all the requirements
of ithe solicitatijon, :Since Adventure Group «did inot inform
the :agency of its intent to :supply a monconforming window
wntil August 14, well‘aﬁber:thelbidlopening .dat.e .of July 23,
its bid ‘was properly :foupd responsive,’ 1d.

In iits «comments .on 'the :agency .report, (Collins .argues ithat
iFederal /Acquisition :Regulation (FAR) ‘§ 14.,A404- 2(d)(qpplies
in whis «case \to allow refjection of hdventure(Grouphslbi
Under that :sectian, a)bidxmustlberrejacted wherexthelbidder
attempts to impose conditionsxthatmedifyvrequirementsiof
ithe IFB «or limit ithe ibidder’s liability to the «governmenty
(@ollins .asserts ithat /Adventure Grouyp imposed :such conditions
and itthat dits ibid :should ibe :rejected, iHowever, }FAR § 14,404~
2¢a)? ;provides .only for :the rejection of ibids wwhat, @t the
time(ofibidiopening, -were nonconforming to .a material
requirement; it does :not .override the :fundamental :rule :that
ithe responsiveness .of aibid is determined on ithe ibasis .of
ithe \bid itself at the :time .of ibid .opening., Id.

The ;protest is denied,

,, James IF., ‘Hinchman

Ganeral Counsel

3Lf At ibecomes «clear, lthowever, tthat /Adventure Group misread
tthe :speci:fications .and tbased ﬁts}bid(qn1funnishing\windows
that «do mot wonform ito ithe :specificatibns, ithe «contracting
officer :should :take :this into :account in «determining whether
1Adventure<Group is :responsible. :See /jEdw. iKocharian /& Co..,
~=Requesgt for '‘Modification, :58 «Comp. ‘Gen.. 516 (1979),

ﬂ9 '1 «QPD 9 326..

49any ibid ihat fails 'to .conform ito 'the essential irequire-
ments of ithe ‘invitation :for ibids shall ‘be :.rejected.”
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