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Decision

Mattar of: ‘Department of the :Navy~-~Request for

‘Modification of .Remedy
) SUL-T ‘B-236238,4
(Date; ‘May 111, 11992

‘Todlle Tobin, iEsg., 'Rogers, Joseph, O/ Donnell -& Quinn, :for
ithe jprotester,

iHarriet J, (Halper, :Esq., (Department -of :the :Navy, :for the
iRalph (0, ‘White, iEsq., .and Christine :8, :Melody, :Esq., Office
.of :the General Counsel, GAO, participated :in :the preparation
of the decision,
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IDIGEST

The (General /Accounting (0Oftice will jnot imodify iits jprevious
:award «of :attorneys’ fees iipvolved iin \pursuing iboth .an
Anitiial ;protest :and :a :reconsideratiion -where, wpaon
reconsideration, tthe iinitial «decision was reversed :and the
(protest -was :sustained, \because a irecopnsideration ilg, iin
.essence, @ continuation of it :same protest,, involving the
:same (procurement,, tthe :same |- .st'iesg, .and tthe :same iissues, and
the -award (of -attorxneys’ ifees iin'this instance merely
iprovides tthe ;protester .with :the remedy :which :should thave

ibeen awarded :initially.

Py,

INRCISION

“The [Department of wthe iNavy requests our (Office tto imodify our
«decisian tto ;:award ;attorneys’ ifees tto Warian /Associates,
1Xnc., irelated tto tthe (cost of 1filing cap iinitiial jprotest :and a
ireconsideration, According tto tthe tNavy, :since .we «denied
Warian’s ilnitial jprotest ((Varian rAsgsocs.. Inc.., iB=5236238,
tNov,, ;22, 11989, (892 (CPD 9 A87),, :and tthen reverset'tthe
idnitial decision ;and :sustained tthe ;protest wupon ;reconsidera-
ition ((Varian ;Assocs., 'Inc.-=Recon., !B=236238.2, .June 28,
11990, ¢90-1 (CPD ] :595),, 'the :award of .attorneys’ ifees :should
ibe :limited ito ithe cost .of ;pursuing 'the reconsideratiion.

‘We deny tthe |Navy’'s request for a modification of ithe :award
of :attorneys’ :fees.,

IIniitsiinitHal;protes;,xvanian;arguedzhhattnherNawycerred4in
yrejectidng Warian’ss tbest ;and ifinal of fer ((BAFO) ifor ithe
;research, development,, fabrication, -and .delivery of :a low
:noise ;amplifier. 'We :iinitially upheld :the :Navy’.¢ rejection
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of\Warian’s'iBAFO .aftex .concluding .that t:he !Navy reasonably
dacldesd \that.it «could inot :asecertain without :further
.discussions whether the !Navy :would :receive unlimited data
zrights{totbhe\amprifier~under‘Varian’s;proposed.costwsharing

.arrangement,

Upan reconsideration, we wreversed cour initial decision @after
iconcludingtuhatdnhe:Nawyﬁs<concern:aboutawhenher5itawould
raceive wnlimited «data :right.s was :addressed iin ithe IDepart-
ment ©f iDefense rregulations on this subject, :Jpecifically,
the tthen~current wweghnical «data regulations idn tthe iDepart-
ment «of [Defense IFederal /Acquisition iRegulation :Supplement
NDFARS)ssbipulatedtuhattbheggovennmentawbbl1rece1ve
unlimited :rights iin ttechnical data when the «data ids
(develqped;as;azresult(oflpenforming1researchzand<develqpment
mgpecified :as :an element of jperformange” wunder .a goverpment
.coptract., IDFARS §:221.,472-3(a) (1) ((DAC i88=2)./' -Therefore,
.since tthe (contracting cofficer’s concerns :were :anawered Iby
the :applicable ;regulations, ‘it .was ot reasonable to reject

Warian’s iBAFO :for ithis :reason. :See:Varian Assoog., INc.-=
iRecon., supra,

/A8 @ result ©of (our «conclusion what Warian wwas «correct ;from
‘the outset, :an¢ ithat ithe :agency wnreasonably .refjected @
proposal what it would thave otherwise selected ibecause ©of @
xfaul@y;readingcoftbhe1hechnioal¢dacadnxghbs1regulatdona,awe
:awardedzabtornqys':faesttoxvaﬁianiihcunred5in1purauing1bouh
the #dnitial jprotest :and ithe reconsideration, Our :@authority
ttOggrant;proteathoshS:iincludingzreasonabletabtonneya'
faes, i.s :set iforth at 31 W.S./C, 5 B8554((c) (1) ((1988), which
;auuhonizesggranwingfsuchccosbs'"wuhfxthe(ComptroblercGeneral
determines tthat .. .. .. tthe :award of :a .contract .does not
«comply :with :a :statute .or regulation. .. .. .."

'whetNawyﬁsxreguesttthat‘ye1Bimit1hhe:award(ofaabuornays’
ifees;totbhencost(pfgpursuingtbhexreconsideraﬁionjis
iinconsistent swith tthe ifact that a wreconsideration ils «
.continuation of tthe iinitiial jprotest. (Our iBidiProtesf; "
Ingulawions;permitzaqy[parny-qprotesterg,jinterestedﬁ_
;panﬁies,cortbheeagenQy~1tossubmittevidenoetto:showtthat;a
prior «decision «contains @rrors of fact or Nlaw, ©r
iinformation inot jpreviously «considered, tbthat warrants
reversal of ithe @arlier «decision, 4 (CFIR. § 21.12((a)
((1:991)., :Such ;irequests ilnvolve ithe :same jprocurement, ithe
:same;parﬁiea,zandtnhe:sameiissues,xwibh<pne<dﬁfferences ithe
lparQY:seekingzreconsideraﬁ;onimust(convincingxy{estabbish
‘that tthe jprevious decision ©of our Office was idn error, \When
aa;paqu:aucceeds*inxmakingtthatsshowing,;wexwﬁblgattempttto
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.qonprect ithe .error, .and .as in :this .case, attempt 'to ,provide
as (lose 'asremedy :as jpossible ‘to :the one ‘that should :have

ibeen :awarded ‘initially,

In our wiew, twhe imodificatian :sought iby ‘the Navy there would
ibe incaonsistent with the jpublic 'interest purpose of our
Authority ito ;award ;protest .costs--"to relieve parties with
xva&id¢claims{ofsthelburdan(of*vindicatingtthe;public
interests whial (Congress :seeks ito jpramote,” :See Hydio
jResearch Sciepge, mnc,anlg;mrforfcogtg,kGBxComp.tGen.‘SOG
((1989),, 89-1 QPD 9 :6172; .see ;also (Computer Wines, GSBQA

INo., '8384-C, Oct., 9, 11986, :86~2 GPD '§ 119,403, In @applying
ithis poliey, :ve sae:nolbasis1for‘limitingithe regovery .of
iprotest costs ko «anly those faes inourredtt01request(our
(Office tto weconsider .a dewision that wltimately s shown ito
ibe (factually ©or 'legally idncorrect., '1In :such «cases, :since the
iprotester :should thave prevailed inltiablz Nt:he itburden of
wvindicating t:he public interest” :dincludes thoth ithe #dinitial
jprotest and ithe .subsequent request :for .reconsideration,

IFinally, tthe :award of .attorneys’ fees :in tthis situatian is
‘in :accord with our jprior «decisions. 1In .other protests
:sustained on irecaonsideratiion, our Offiae thas .awarded tthe
.cost.8, ncluding reasonable :attorneys’ ifees, of pursuing
thot:h the iinitial ;protest ((which was «danied or «digmissed) :mnd

the wrecansideration, ‘SeelDiversifiegfCOmggger«gongnlggngguw

jRecon. 1, IB=2A1N64..2, Qct, 3, 1991, 912 GPD ' :287; :see ;also
ﬂgdro:ﬁopaach‘Sciego L igc,anlaimffor(Goats,rsgg a
((attoxneys’ fees :awarded :where jprotest :sustained «n
renonsideratiion :although ithe initial jprotest «was «ligmissed
{qibertbhe(agency1took\conrective£aotionx,(OQggob;ggteg
Devices, 1Inc.-~-Recon., iB~225602.2, /Apr.. .24, 1987, 87-1 «QPD
q ABT ((attorneys’ :fees .awarded :where ;protest :sustained on
reconsideration although :the ‘initial protest .was .dismissed

as untimely)..

‘Since the :award of :attorneys’ :fees tto Warian :for iboth the
.cogat:s, “inocurred iin pursuing dts initial jprotest and ‘its
rrequestsforzraconsideration iis .an ;appropriate remedy,. :serves
tthe jpublic iinterest inherent #n .awarding :such :fees, .and is
(consistentawibhtourupriorccases,1uhezrequest for
modification .of .our .earlier remedy is .denied.
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