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DIGEST

A late proposal modification resulting from an agency's
request for best and final offers may be accepted only if
the late receipt is due solely to government mishandling or
if the late modification makes the terms of an otherwise
successful proposal more favorable to the government. The
term "government" as used in the late proposal clause means
the contracting activity, not the Postal Service.

DECISION

Wilsyk Alaska Inc. protests the rejection of its best and
final offer (BAFO) as late, under reguest for proposals
(RFP) No. DABT10-89-R-0044, issued by the Department of the
Army for food services.

We deny the protest.

The RFP was issued on September 15, 1989, and was amended
eight times. Proposals were received on January 5, 1990,
and discussions were thereafter conducted. Amendment No. 7,
issued May 10, 1990, incorporated revisions to the RFP and
extended the date for receipt of revised proposals until

May 22. Wilsyk submitted a revised proposal (sent by
certified mail the fifth calendar day before the revised
closing date) which was received on May 30. Despite the
late receipt of the revised proposal, the agency accepted



it unaer Feaeral Acquisition Regulation (FAR) § 52.215-
10(b) (FAC 84-53), which allows for consiageration of late
moadifications of offers, other than BAFOs, which are mailea
by certified mail not later than the fifth calenaar aay
before the closing aate.

Following adaitional aiscussions, the agency regquestea
BAFOs. The BAFO reguest containea in amenament No., 8 to

the RFP, states that offers must be receivea by July 10 ana
are subject to FAR § 52.215-10 (FAC 84-53). The recora
shows that the protester wailed its BAFO on July 5 but that
it was not receivea until July 18. The agency determined
that it coula not accept the late BAFO unaer FAR § 52.215-10
(FAC 84-53) since the proposal was in response to a request
for BAFOs. We fina that the ayency properly determinea that
it coula not open the late BAF0Q even though 1t haa been
mailea 5 aays prior to the due aate.

Except for a late modification to an "otherwise successful
proposal," a late proposal moaification resulting from the
contracting officer's request for a BAFO receivea after the
time ana aate specifiea in the request may not be consiaeread
unless receivea before awara, ana the late receipt is aqaue
solely to mishanaling by the government after receipt at the
government installation. FAR § 52.215-10(c) (FAC 84-53);
Environmental Tectonics Corp., B-225475, Feb, 17, 1987, 87-1
CPD § 175. Unlike the protester's late submission 1in
response to amenament No. 7, where the ayency acceptea 1ts
late revisea proposal, the agency here is specifically
prohibitea from accepting late BAFOs except under the

circumstance aescribea above., See 52.2153-10(b) ana (c) (FAC
84-53).

We fina no evidence of governwment wmishanaling. The recora
shows that the Postal Service did not aeliver the BAFO
until July 18 as eviadencea by the certifiea mail return
receipt. The protester argues that the aelayea aelivery was
due to government mishanaling pecause the Postal Service 1s
an agency of the government. The word "government" 1in the
late proposal clause, however, refers to the procuring
agency, not the pPostal Service. Thus, the proposal must De
delivered to the procuring agency installation before the
mishanaling contemplatea by the clause can occur. See
Machine Research Co., B-230188, Mar. 2, 1988, 88-1 CPD

1 224.

Wilsyk also asserts that its late BAFO shoula be accepted
under FAR § 52.215-10(g) (FAC 84-53), which proviaes for the
exception allowing consiageration of a late moaification

when the moaification makes the terms of an otherwise
successful proposal .anore favorable to the government, We
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fina this exception to be inapplicable., The term "otherwise
successful” restricts this exception to permit the
government's acceptance of a late moaification offering more
favorable terms only from the offeror alreaay in line for
the contract awara. Environmental Tectonics corp.,
B-225474, supra. Here, the agency haa requested BAFOs, and
clearly no firm was yet in line for awara.l/

The protest is denied,

Ll Syt

“James F. Hinchman
/7* General Counsel

v

1/ We also note that Wilsyk alleges that it made substantial
price reaductions in its BAFO ana does not allege that it
would be in line for award based on its previously revised
proposal.
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