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1 .  I n  a n e g o t i a t e d  procurement, t h e  government is not  
requi red  t o  make award t o  t h e  f i r m  o f f e r i n g  t h e  lowest c o s t  
u n l e s s  t h e  s o l i c i t a t i o n  s p e c i f i e s  t h a t  c o s t  is 
determin; 7 i v e  . 
2 .  
t h e  compe t i t i ve  range, a n  agency is not  o b l i g a t e d  t o  d i s c u s s  
every  a s p e c t  of t h e  proposal  t h a t  r e c e i v e s  less t h a n  t h e  
max imum p o s s i b l e  sco re .  That  a t h i r d  of an  agency ' s  
t e c h n i c a l  q u e s t i o n s  i n  i t s  b e s t  and f i n a l  o f f e r s  r eques t  
l e t t e r  merely asked f o r  " c l a r i f i c a t i o n  and e l a b o r a t i o n "  of  
cer ta in  a r e a s  ( w h i l e  t h e  o t h e r  q u e s t i o n s  were more d e t a i l e d )  
does n o t  mean t h a t  t h e  d i s c u s s i o n s  were not  meaningful;  t h e  
q u e s t i o n s  were s u f f i c i e n t  t o  p o i n t  t h e  p r o t e s t e r  t o  t h e  
a r e a s  of i t s  proposa l  which could h a v e  used s t r eng then ing .  

3. V a l u e  engineer ing  change p roposa l s  (VECP)  are proposa ls  
made t o  change e x i s t i n g  c o n t r a c t s ,  no t  proposa ls  made be fo re  
a c o n t r a c t  i s  awarded. T h e r e  is no du ty  t o  cons ide r  a VECP 
p r i o r  t o  award. 

Where a proposa l  is cons idered  t o  be accep tab le  and i n  

4 .  P r o t e s t  t h a t  p r o t e s t e r  had less t i m e  t o  p repa re  i t s  
proposal  because best and f i n a l  o f f e r s  (BAFO)  r eques t  
a r r i v e d  l a t e  is  unt imely as  p r o t e s t  was n o t  f i l e d  p r i o r  t o  
date  f o r  r e c e i p t  of EAFOs. 

5.  P r o t e s t  t h a t  best and f i n a l  o f f e r s  ( B A F O )  request 
should not  have been conta ined  i n  same l e t t e r  t r a n s m i t t i n g  
t e c h n i c a l  and management q u e s t i o n s  is untimely since it was 
f i l e d  a f t e r  c l o s i n g  date f o r  BAFOs.  I n  any e v e n t ,  t h e  
Federal  Acqu i s i t i on  Regula t ions  do not  prec lude  t h i s  
p r a c t i c e .  
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Mech E l  I n c . ,  p r o t e s t s  t h e  award of a c o n t r a c t  t o  Roberts  
Cons t ruc t ion  Co. under r e q u e s t  f o r  p roposa l s  (RFP) 
N o .  DACA45-88-R-0020, i s sued  by t h e  Corps of Engineers,  
Omaha D i s t r i c t ,  f o r  t h e  i n s t a l l a t i o n  of a f i r e  a larm s y s t e m .  

The p r o t e s t  is  dismissed i n  p a r t  and denied i n  p a r t .  

Mech El a l l e g e s  t h a t  it c a n  provide  t h e  items a t  t h e  most 
advantageous p r i c e  t o  t h e  government and nothing i n  t h e  
record shows t h a t  Roberts provided t h e  b e s t  o v e r a l l  value t o  
t h e  government t o  j u s t i f y  t h e  a d d i t i o n a l  c o s t .  Mech El a l s o  
contends t h a t  t h e  Corps f a i l e d  t o  hold meaningful d i scus-  
s i o n s  wi th  it because t h e  Corps n e v e r  advised Mech E l  of any 
deficiencies focused upon t h e  eva lua t ion  c r i t e r i a .  Mech E l  
contends t h a t  t h e  Corp 's  r e q u e s t  f o r  b e s t  and f i n a l  o f f e r s  
(BAFO) does no t  c o n s t i t u t e  d i s c u s s i o n s  where a proposal  
c o n t a i n s  t e c h n i c a l  u n c e r t a i n t i e s .  

The Corps has  responded t h a t  t h e  s o l i c i t a t i o n  made clear 
t h a t  award was t o  be made t o  t h e  o f f e r o r  submi t t ing  t h e  
proposal  most advantageous t o  t h e  government cons ide r ing  a l l  
t h e  e v a l u a t i o n  f a c t o r s  and there was no requirement t h a t  t h e  
low c o s t  o f f e r o r  r ece ive  t h e  award. The Corps a l s o  s ta tes  
t h a t  meaningful d i s c u s s i o n s  were he ld  w i t h  Mech E l  as t h e  
Corps submi t t ed  59 q u e s t i o n s  t a i l o r e d  t o  areas of weaknesses 
o r  ambigu i t i e s  i n  Mech E l ' s  proposal .  F i n a l l y ,  t h e  Corps 
s ta tes  t h a t  Mech E l  has  no t  shown t h a t  t h e  Corp 's  e v a l u a t i o n  
was improperly conducted o r  how i t s  proposa l  i s  t e c h n i c a l l y  
s u p e r i o r  t o  Rober t s '  p roposa l .  

The R F P  s e t  o u t  t h e  fo l lowing  eva lua t ion  c r i t e r i a  and 
weights: 

F a c t o r  Weight 

T e c h n i c a l  50% 
Price 40% 
Cons t ruc t ion  Management 

P l a n  & Experience 1 0 %  

After  r e c e i p t  of i n i t i a l  p roposa l s  and t h e i r  eva lua t ion ,  t h e  
Corps s e n t  l e t te rs  t o  t h e  o f f e r o r s  i n  t h e  compet i t ive  
range, i n c l u d i n g  Mech E l ,  s e t t i n g  out  t h e  o f f e r o r s '  
p roposa l s '  weaknesses o r  ambigu i t i e s  and r eques t ing  BAFOs.  
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A f t e r  t e c h n i c a l  e v a l u a t i o n  of t h e  BAFOs and applying t h e  
a p p r o p r i a t e  weights f o r  t h e  eva lua t ion  f a c t o r s ,  Roberts 
received 797 t o t a l  p o i n t s  ( p r i c e  $728,225) and Mech El 783 
t o t a l  p o i n t s  ( p r i c e  $649,891 1. The breakdown of t h e  s c o r e s  
shows t h a t  a l though Mech E l ,  because of i t s  lower p r i c e ,  
received t h e  max imum number of p o i n t s  f o r  p r i c e ,  Roberts 
received h ighe r  t echn ica l  and cons t ruc t ion  management/ 
experience sco res .  Award was made t o  Roberts based on t h e  
de t e rmina t ion  t h a t  i t s  proposa l  provided t h e  g r e a t e s t  v a l u e  
t o  t h e  government. 

I n  a nego t i a t ed  procurement, t h e  government is  not requi red  
t o  make award t o  t h e  f i r m  o f f e r i n g  t h e  lowest  c o s t  u n l e s s  
t h e  R F P  specif ies  t h a t  c o s t  w i l l  be t h e  d e t e r m i n a t i v e  - 
f a c t o r .  Un ive r s i ty  of Dayton Research I n s t i t u t e ,  8-227115, 
Aua. 19, 1987, 87-2 CPD 11 178. Here, t h e  s o l i c i t a t i o n  made 
plAin t h a t  an'award would be made t o  t h a t  o f f e r o r  who 
received t h e  h i g h e s t  s c o r e  i n  accordance with t h e  above- 
s ta ted weights  f o r  t e c h n i c a l ,  p r i c e  and c o n s t r u c t i o n  
management p lan  and exper ience .  Roberts o v e r a l l  s co re  was 
higher  t h a n  Mech El's. S i n c e  p r i c e  was t a k e n  i n t o  account 
under t h e  s c o r i n g  system used here ,  award t o  Roberts w a s  
proper .  F o r t  Wainwright Developers,  I n c . ;  Sadco 
Enterpr i ses ;  Fa i rbanks  ASSOCS.,  65 COmp. Gen. 572 (19861, 
86-1 CPD 11 459. 

With r e s p e c t  t o  Mech E l ' s  con ten t ion  t h a t  t h e  Corps d id  not 
hold meaningful d i s c u s s i o n s  w i t h  i t ,  because of t h e  Corps 
u s e  of t h e  term " c l a r i f y  and e l a b o r a t e , "  w e  no te  t h a t  t h e  
Corps' BAFO r eques t  l e t t e r  inc luded  a r eques t  f o r  a 
s u f f i c i e n t l y  d e t a i l e d  w r i t t e n  response t o  59 c l a r i f i c a t i o n  
r eques t s  r e l a t i n g  t o  va r ious  paragraphs and areas of t h e  
s p e c i f i c a t i o n s .  Roughly a t h i r d  of t h e  Corps' q u e r i e s  w i t h  
r e spec t  t o  s p e c i f i c  s p e c i f i c a t i o n s  were f o r  Mech E l  t o  
" c l a r i f y  and e l abora t e"  on a s p e c t s  of i t s  proposa l .  A 
s i g n i f i c a n t  number of t h e  Corps' ques t ions  wen t  f u r t h e r  and 
asked f o r  s p e c i f i c  d e t a i l s  as t o  c e r t a i n  a s p e c t s  of t h e  
s p e c i f i c a t i o n s .  

The governing p rov i s ion  of t h e  Competition i n  Cont rac t ing  
A c t  of 1984, 10 U.S.C. S 2305(b)(4)(B) (Supp. IV 19861, a s  
r e f l e c t e d  i n  Fede ra l  A c q u i s i t i o n  Regulat ion ( F A R )  
S 15.610(b) ( F A C  84-16), r e q u i r e s  t h a t  w r i t t e n  o r  o r a l  
d i s c u s s i o n s  be h e l d  w i t h  a l l  r e spons ib l e  sou rces  whose 
proposa ls  a r e  w i t h i n  t h e  compe t i t i ve  range. Price Water- 
house, 65 Comp. Gen. 205 (1986) 86-1 C P D  7 54, a f f ' d  = 
r e c o n s i d e r a t i o n ,  8-220049.2, Apr. 7, 1986, 86-1 C P D  '1 333. 
However, w h i l e  agencies  g e n e r a l l y  m u s t  conduct d i s c u s s i o n s  
with a l l  o f f e r o r s  i n  t h e  compe t i t i ve  range, adv i s ing  them of  
d e f i c i e n c i e s  i n  t h e i r  p roposa l s  and o f f e r i n g  them t h e  
oppor tuni ty  t o  s u b m i t  r e v i s e d  proposa ls ,  t h i s  does no t  mean 
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t h a t  o f f e r o r s  are e n t i t l e d  t o  all-encompassing d i scuss ions .  
Agencies are on ly  r equ i r ed  t o  l ead  o f f e r o r s  i n t o  areas of 
t h e i r  p roposa ls  cons idered  d e f i c i e n t .  Moreover, where a 
proposa l  i s  cons idered  t o  be accep tab le  and i n  t h e  competi- 
t i v e  range, a n  agency is not  ob l iga t ed  t o  d i s c u s s  every 
a s p e c t  of t h e  proposa l  t h a t  receives less than  t h e  maximum 
p o s s i b l e  score .  V a r i a n  Assoc ia t e s ,  I n c . ,  B-228545, Feb. 16, 
1988, 88-1 CPD 153. 

W e  t h i n k  t h a t  t h e  Corps s a t i s f i e d  i ts  o b l i g a t i o n  t o  conduct 
meaningful d i s c u s s i o n s  with Mech E l .  We note  t h a t  Mech E l  
w a s  not  r a t ed  unacceptab le  and, as stated above, agenc ie s  
are n o t  o b l i g a t e d  t o  d i s c u s s  every e l e m e n t  of a t e c h n i c a l l y  
a c c e p t a b l e  proposal  which has  not  received t h e  maximum 
p o s s i b l e  r a t i n g .  The E a r t h  Technology Corp., B-230980, 
Aug. 4, 1988, 88-2 CPD 113. The Corps reques t ,  which 
c o n s i s t e d  of cop ie s  of t h e  s o l i c i t a t i o n ' s  pages dea l ing  w i t h  
t h e  s p e c i f i c  s e c t i o n s  of t h e  s p e c i f i c a t i o n s  and no t ing  which 
a r e a s  needed c l a r i f i c a t i o n ,  e l a b o r a t i o n ,  sample p l ans ,  o r  
v e r i f i c a t i o n s  was s u f f i c i e n t  t o  a d v i s e  Mech E l  of t h e  areas 
of i t s  proposa l  which needed s t rengthening .  

Mech E l ' s  con ten t ion  t h a t  Roberts '  p roposa l  i s  n o t  
t e c h n i c a l l y  s u p e r i o r  and does not  provide  t h e  b e s t  o v e r a l l  
value t o  t h e  government i s  not  supported by t h e  record.  I n  
reviewing a p r o t e s t  of t h e  p r o p r i e t y  of a t e c h n i c a l  
e v a l u a t i o n ,  we w i l l  no t  evaluate  t h e  proposa ls  anew and make 
our own de te rmina t ion  of t h e i r  a c c e p t a b i l i t y  o r  re la t ive  
merits,  since t h e  e v a l u a t i o n  of proposa ls  is  t h e  func t ion  of 
t h e  c o n t r a c t i n g  agency. Tampa Shipyards ,  Inc . ,  B-231802, 
Sept .  30, 1988, 88-2 CPD 11 304. W e  w i l l ,  however, examine 
t h e  record t o  determine whether t h e  agency 's  judgment was 
reasonable  and i n  accord  w i t h  t h e  e v a l u a t i o n  c r i t e r i a .  - T.H. 
Taylor ,  I n c . ,  8-227143, Sept .  15, 1987, 87-2 C P D  252. The 
p r o t e s t e r  has  t h e  burden  of showing t h a t  t h e  e v a l u a t i o n  was 
unreasonable o r  i n c o n s i s t e n t  with t h e  eva lua t ion  scheme; 
mere disagreement wi th  t h e  agency 's  eva lua t ion  does not  meet 
t h i s  burden. Tampa Shipyards ,  I n c . ,  B-231802, supra. 

W e  have reviewed t h e  Corps' e v a l u a t i o n s  of both Mech E l ' s  
and Rober t s '  p roposa l s  and f i n d  t h e  e v a l u a t i o n s  t o  have been 
c o n s i s t e n t  and i n  accordance wi th  t h e  e v a l u a t i o n  scheme s e t  
o u t  i n  t h e  R E F  and t h e  Corps' e v a l u a t i o n  plan.  Although 
Mech El's p r i c e  p roposa l  was lower t h a n  Rober t s ' ,  Rober t s '  
rece ived  h igher  s c o r e s  on t e c h n i c a l  and s u b s t a n t i a l l y  h igher  
s c o r e s  on c o n s t r u c t i o n  management plan and exper ience  t o  
o f f s e t  Mech E l ' s  h ighe r  p o i n t  s co re  f o r  p r i ce .  

Mech E l ,  i n  i t s  comments on t h e  agency r e p o r t ,  complains 
t h a t  it d i d  not  receive t h e  e v a l u a t i o n  documents f o r  
Rober t s '  and i t s  proposa ls .  We no te  t h a t  Mech E l  never  
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reques ted  t h e s e  documents under our r e g u l a t i o n s  governing 
document product ion r e q u e s t s  ( 4  C.F.R S 2 1 . 3 ( c )  (198811, bu t  
chose t o  f i l e  a Freedom of Information A c t  r eques t  wi th  t h e  
agency. The record shows t h a t  some of t h e  documents 
reques ted  by Mech E l  were nonexis ten t ,  o t h e r s ,  such as t h e  
awardee's proposa l  and agency 's  e v a l u a t i o n  t h e r e o f ,  p r o p e r l y  
were not  released. Mech E l  was provided t h e  t o t a l  eva lua ted  
sco re  f o r  each o f f e r o r  and t h e  f a c t  t h a t  it rece ived  t h e  
maximum s c o r e  of 400 f o r  p r i c e .  I n  any event ,  we have 
reviewed a l l  of t h e  r e l e v a n t  documents, i n  camera, and w e  
f i n d  no basis f o r  Mech E l ' s  con ten t ion  t h a t  t h e  e v a l u a t i o n  
w a s  improperly conducted. I n  a s ses s ing  t h e  r e l a t i v e  d e s i r -  
a b i l i t y  of p roposa l s  and determining which o f f e r  should be 
accepted  f o r  award, c o n t r a c t i n g  agenc ie s  enjoy a reasonable  
range of d i s c r e t i o n  and our  O f f i c e  w i l l  no t  ques t ion  such  a 
de t e rmina t ion  u n l e s s  t h e r e  is  a showing of unreasonableness ,  
abuse of d i s c r e t i o n  o r  a v i o l a t i o n  of t h e  procurement 
s t a t u t e s  o r  r egu la t ions .  F o r t  Wainwright Developers, I n c . ,  
e t  a l . ,  65 Comp. Gen. ,  supra.  I n  v i e w  of Roberts  h igher  
t o t a l  p i n t  score ,  which was t h e  basis  f o r  award, we cannot 
f i n d  t h e  Corps' award t o  Roberts  was unreasonable.  - Id .  

Also, i n  i t s  comments, Mech El s t a t e s  t h a t  t h e  Corps f a i l e d  
t o  cons ide r  Mech El's proposed sav ings  of $1 19,920.29, 
through t h e  v a l u e  engineer ing  change proposa l  ( V E C P )  it 
submit ted w i t h  i t s  o f f e r .  The s o l i c i t a t i o n  conta ined  t h e  
VECP clause i n  FAR S 52.248-3, by which t h e  c o n t r a c t o r  i s  
encouraged t o  s u b m i t  V E C P ' s  and, i f  accepted ,  sha re  i n  t h e  
c o n t r a c t  s av ings  r e a l i z e d  from t h e  VECP. 

V E C P ' s  a r e  change proposa ls  made t o  e x i s t i n g  c o n t r a c t s ,  no t  
p roposa l s  made be fo re  a c o n t r a c t  i s  awarded. Compudyne 
Corp., 44 Comp. Gen. 784 (1965); Dan-D, I n c . ,  e t  a l . ,  
B-225404 e t  a l . ,  Feb. 17, 1987, 87-1 C P D  11 174. V a l u e  
engineer ing  i n c e n t i v e  clauses are inc luded  i n  c o n t r a c t s  t o  
provide  a u t h o r i t y  f o r  permiss ive ,  approved d e v i a t i o n s  from 
s p e c i f i c a t i o n s ,  e tc . ,  a f t e r  c o n t r a c t  award t o  a n  o f f e r o r  
which w a s  o therwise  respons ive  t o  t h e  requirements  of t h e  
s o l i c i t a t i o n .  Id. I t  wou ld  be improper t o  cons ide r  a VECP 
a l t e r i n g  t h e  RPP-requirement i n  t h e  e v a l u a t i o n  of a response 
t o  a n  RFP without  g iv ing  a l l  c o m p e t i t i v e l y  q u a l i f i e d  
o f f e r o r s  a chance t o  s u b m i t  p roposa ls  which would a l t e r  t h e  
requirements  of t h e  R F P .  Id. I n  v i e w  of t h e  above, t h e  
Corps was under no d u t y  t o c o n s i d e r  Mech El's VECP p r i o r  t o  
award . 
Mech E l  a l s o  raises s e v e r a l  o t h e r  issues i n  i t s  comments on 
t h e  Corps' r e p o r t .  Mech E l  contends t h a t  Rober t s '  proposed 
e q u i p e n t  does not meet s p e c i f i c a t i o n  5.1 . 2. I s requirement 
f o r  a removable hard d i s k .  However, under paragraph 8, 
I n s t r u c t i o n s  t o  Proposers ,  o f f e r o r s  were allowed, as Roberts  
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d i d  h e r e ,  t o  p ropose  a l t e rna te s  and t h e  R E F  Compliance 
Summary C h e c k l i s t  p rov ided  a column where a l te rna tes  o f f e r e d  
would be noted  and e v a l u a t e d .  R o b e r t s  p r o p o s a l  of a n  
a l t e r n a t e ,  t h e r e f o r e ,  d i d  n o t  make i ts  p r o p o s a l  t e c h n i c a l l y  
u n a c c e p t a b l e  under t h i s  RFP. 

Mech El asser ts  it r e c e i v e d  few i f  any  p o i n t s  under 
s p e c i f i c a t i o n  5.7 as t h e  Corps '  BAFO r e q u e s t  asked  i f  Mech 
El's sys t em was c a p a b l e  of s u p p o r t i n g  a d d r e s s a b l e  d e t e c t o r s  
when, i n  fac t ,  Mech E l ' s  e q u i p n e n t  h a s  such  a c a p a b i l i t y .  
Our  rev iew shows t h a t  t h e  Corps i n c r e a s e d  Mech El's s c o r e  o n  
t h i s  f a c t o r  a f t e r  B A F O ' s  were c o n s i d e r e d .  

Mech El a l s o  p r o t e s t s  t h a t  it had less t i m e  t o  p r e p a r e  i t s  
BAFO t h a n  o t h e r  o f f e r o r s  because  t h e  BAFO r e q u e s t  l e t t e r  t o  
Mech E l  a r r i v e d  l a t e .  BAFO r e q u e s t  l e t t e r s  were s e n t  t o  
o f f e r o r s  on September 1 ,  1988, a d v i s i n g  o f f e r o r s  t h a t  BAFOs 
were due on September 9.  Mech E l  c o n t a c t e d  t h e  Corps on 
September 9 and s ta ted it neve r  r e c e i v e d  t h e  September 1 
l e t t e r .  The Corps t h e n  t e l e f a x e d  a copy of t h e  September 1 
l e t t e r  and gave  Mech E l  u n t i l  September  16, t o  submit  i t s  
BAFO. Mech El was r e q u i r e d  t o  p r o t e s t  p r i o r  t o  t h e  c l o s i n g  
d a t e  f o r  BAFOs i f  it f e l t  t h e r e  was i n s u f f i c i e n t  t i m e  t o  
respond. 4 C.F.R.  S 2 1 . 2 ( a )  ( 1  1. 

F i n a l l y ,  Mech E l  p r o t e s t s  t h a t  by c a l l i n g  f o r  BAFOs i n  t h e  
same l e t t e r  which t r a n s m i t t e d  t h e  t e c h n i c a l  and management 
q u e s t i o n s  t h e  Corps  e r r e d  because  t h e  FAR c o n t e m p l a t e s  t h a t  
conduc t ing  meaningfu l  d i s c u s s i o n s  and r e q u e s t i n g  BAFOs are 
mean t  t o  be two s e p a r a t e  a c t i v i t i e s ,  t h e  former  always 
p r e c e d i n g  t h e  l a t t e r .  T h i s  basis f o r  p r o t e s t  is a l s o  
un t ime ly  as Mech E l  knew p r i o r  t o  c l o s i n g  t h a t  t h e  Corps was 
a s k i n g  f o r  BAFOs i n  t h e  same l e t t e r  i n  which it t r a n s m i t t e d  
q u e s t i o n s  t o  Mech E l ,  b u t  Mech E l  d i d  n o t  p r o t e s t  u n t i l  
a f t e r  c l o s i n g .  4 C.F.R. 5 2 l 0 2 ( a ) ( l ) .  I n  any e v e n t ,  we d o  
n o t  read FAR S 1 5 . 6 1 1 ( a )  (FAC 84-16) as p r e c l u d i n g  t h e  
t r a n s m i t t a l  of t e c h n i c a l  q u e s t i o n s  i n  t h e  same l e t t e r  i n  
which BAFOs are  r e q u e s t e d .  

The p r o t e s t  is  d i s m i s s e d  i n  p a r t  and d e n i e d  i n  p a r t .  
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