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DIGEST 

Protest that bonding requirements in an invitation for bids 
are unduly restrictive of competition is without merit 
where the protester fails to establish that the 
determination to require bonds was unreasonable or made in 
bad faith; contractor operation of government-owned 
warehouse and the agency's requirement for the 
uninterrupted, efficient performance of warehouse services 
in support of a medical center provided a reasonable basis 
for imposing bonding requirements . 
DECISION 

Diversified Contract Services, Inc., protests the bonding 
requirements in invitation for bids (IFB) No. 515-15-89, 
issued by the Veterans Administration ( V A )  pursuant to 
Office of Management and Budget Circular A-76 to determine 
whether it would be more economical to contract for 
warehouse services at the VA Medical Center in Battle Creek, 
Michigan, or to have the services performed in-house, by 
government personnel. The solicitation requires bidders to 
furnish a bid guarantee in the amount of 20 percent of their 
bids, and requires the awardee to provide a performance bond 
in the amount of 100 percent of the contract price and an 
employee fidelity bond in an amount equivalent to the value 
of the inventory in the warehouse (but not to exceed 
$300,000). Diversified alleges that these bonding 
requirements are unwarranted and unduly restrict competition 
by small disadvantaqed businesses. 

We deny the protest. 

The solicitation provides for the contractor to operate a 
government-owned warehouse; the warehouse contains 
prescription drugs, narcotics, other pharmaceuticals, food, 
clothing and equipment, valued at approximately $360,000,  
for use at a hospital, nursing home, and outpatient clinics 



a s s o c i a t e d  wi th  t h e  medical center. The VA has  concluded 
t h a t  t h e  performance bond is necessary  t o  assure t h e  
cont inuous  and e f f i c i e n t  ope ra t ion  of t h e  warehouse; w i thou t  
its cont inued o p e r a t i o n ,  t h e  medical center would be a t  a 
v i r t u a l  s t a n d s t i l l  and p a t i e n t  care would be s e v e r e l y  and 
adve r se ly  a f f e c t e d .  The agency r equ i r ed  t h e  bid gua ran tee  
t o  assure t h a t  t h e  low b idde r  w i l l  no t  withdraw its bid 
dur ing  t h e  requi red  acceptance per iod  and w i l l  e x e c u t e  t h e  
c o n t r a c t u a l  documents and f u r n i s h  the  required bonding and 
i n s u r a n c e  if it r e c e i v e s  award. The VA a l s o  determined t h a t  
a n  employee f i d e l i t y  bond (under  which t h e  issuer w i l l  
reimburse t h e  government i f  p rope r ty  being used by t h e  
c o n t r a c t o r  d i sappea r s ,  o r  is  des t royed  or  s t o l e n )  i s  
necessary  t o  p r o t e c t  t h e  government from t h e  po ten t i a l  
f i n a n c i a l  loss r e s u l t i n g  from t h e  t h e f t  or disappearance of 
i nven to ry  because t h e  warehouse c o n t a i n s  n a r c o t i c s  and o t h e r  
items t h a t  a r e  e a s i l y  c o n v e r t i b l e  t o  cash. 

D i v e r s i f i e d  contends t h a t  t h e  agency can assure cont inued 
s a t i s f a c t o r y  performance, without  i n c u r r i n g  t h e  a d d i t i o n a l  
c o s t s  of bonding, by procuring t h e  s e r v i c e s  under a r eques t  
f o r  proposa ls  and r e q u i r i n g  o f f e r o r s  t o  demonstrate t h e i r  
q u a l i f i c a t i o n s  and understanding of t h e  s p e c i f i c a t i o n s  i n  
t h e i r  t e c h n i c a l  proposa ls .  By op t ing  i n s t e a d  f o r  bonding 
requirements ,  D i v e r s i f i e d  contends,  t h e  VA w i l l  e s s e n t i a l l y  
prec lude  small disadvantaged b u s i n e s s  from competing, s i n c e  
most such  f i rms  a l l e g e d l y  are unable t o  o b t a i n  bonds. 

While D i v e r s i f i e d  may be c o r r e c t  t h a t  t h e  bonding r equ i r e -  
men t s  w i l l  e x c l u d e  sume small disadvantaged bus inesses  from 
t h e  compet i t ion ,  t h i s  p o s s i b i l i t y  a lone  does not  render  t h e  
requirements  improper. See R C I  Management, I n c . ,  B-228225, 
Dec. 30, 1987, 87-2 CPD -42. W e  have p rev ious ly  recog- 
n i zed  t h a t ,  w h i l e  a bond requirement may resu l t  i n  a 
r e s t r i c t i o n  of compe t i t i on ,  it n e v e r t h e l e s s  can be a 
necessary  and proper  means of secur ing  t o  t h e  government t h e  
f u l f i l l m e n t  of t h e  c o n t r a c t o r ' s  o b l i q a t i o n s  under t h e  - 
c o n t r a c t  i n  a p p r o p r i a t e  s i t u a t i o n s .  Id.; P B S I  Corp., 
B-227897, O c t .  5, 1987, 87-2 CPD 333, I n  reviewing a 
c h a l l e n g e  t o  t h e  impos i t ion  of a bonding requirement i n  a 
p a r t i c u l a r  s o l i c i t a t i o n ,  we cons ider  whether t h e  requirement 
i s  reasonable  and imposed i n  good f a i t h ;  t h e  p r o t e s t e r  bears 
t h e  burden of e s t a b l i s h i n q  unreasonableness  o r  bad f a i t h .  

W e  f i n d  t h a t  D i v e r s i f i e d  has  not demonstrated t h a t  t h e  VA 
a c t e d  unreasonably o r  i n  bad f a i t h  i n  imposing t h e  bonding 
requirements  here .  The Fede ra l  Acqu i s i t i on  Regula t ion  ( F A R )  
s p e c i f i c a l l y  provides  t h a t  a performance bond may be 
necessary  t o  p r o t e c t  t h e  government 's  i n t e re s t  where, as 
here, government p r o p e r t y  w i l l  be provided t o  t h e  c o n t r a c t o r  
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f o r  u se  i n  pe r fo rming  t h e  c o n t r a c t ,  FAR S 2 8 . 1 0 3 - 2 ( a ) ( l ) ,  
and o u r  O f f i c e  h a s  r ecogn ized  t h e  r e a s o n a b l e n e s s  of imposing 
performance bond r e q u i r e m e n t s  where, a l s o  as h e r e ,  c o n t i n u -  
ous o p e r a t i o n  of c r i t i c a l l y  needed s e r v i c e s  is a b s o l u t e l y  
n e c e s s a r y .  RCI Management, I n c . ,  B-228225, s u p r a  ( m a i n t e n -  
a n c e  and r e p a i r  of f a m i l y  hous ing )  ; P r o f e s s i o n a l  Window and 
House C lean ing ,  I n c . ,  B-224187, J a n .  23, 1987, 87-1 CPD 1 84 
] c u s t o d i a l  and g e n e r a l  housekeeping s e r v i c e s )  . Moreover, w e  
have s p e c i f i c a l l y  r e j e c t e d  arguments  t h a t  t h e  same govern-  
m e n t  i n t e re s t  a per formance  bond i s  des igned  t o  p r o t e c t  is 
a d e q u a t e l y  p r o t e c t e d  by o t h e r  elements of t h e  procurement  
p r o c e s s  o r  by c o n t r a c t  a d m i n i s t r a t i o n .  See Express S i g n s  
I n t e r n a t i o n a l ,  B-225738, J u n e  2 ,  1987, 87-1 CPD 7 562. 
Thus,  w h i l e  t h e  VA m i g h t  be a b l e  t o  reduce t h e  r i s k s  
invo lved  i n  t u r n i n g  o v e r  t h e  warehouse f a c i l i t y  t o  a 
c o n t r a c t o r  by c a r e f u l l y  reviewing o f f e r o r s '  q u a l i f i c a t i o n s  
i n  a n e g o t i a t e d  procurement ,  some r i s k  would remain. A 
performance  bond r equ i r emen t  is a l e g i t i m a t e  means of 
r educ ing  t h i s  r i s k .  Accord ingly ,  we  w i l l  n o t  o b j e c t  t o  t h e  
r equ i r emen t  f o r  a per formance  bond. Also,  since b i d  
g u a r a n t e e s  may be r e q u i r e d  where per formance  bonds a r e  
r e q u i r e d ,  t h e  b id  g u a r a n t e e  r equ i r emen t  is p rope r  as well. 
See - g e n e r a l l y  FAR 5 2 8 . 1 0 1 - l ( a ) ;  - see Express S i g n s  I n t e r n a -  
t i o n a l ,  B-225738, s u p r a .  

F i n a l l y ,  we f i n d  no b a s i s  f o r  o b j e c t i n g  t o  t h e  employee 
f i d e l i t y  bond r equ i r emen t .  As i n d i c a t e d  above, t h e  
warehouse c o n t a i n s  a v a l u a b l e  i n v e n t o r y ,  i n c l u d i n g  n a r c o t i c s  
and o t h e r  items e a s i l y  c o n v e r t i b l e  t o  cash .  W e  t h i n k  t h e  
agency r easonab ly  d e t e r m i n e d  t h a t  t h e  a d d i t i o n a l  s e c u r i t y  
p rov ided  by t h e  f i d e l i t y  bond w a s  n e c e s s a r y  t o  p r o t e c t  t h e  
government ' s  i n t e r e s t  due t o  t h e  u n u s u a l  r i s k  of t h e f t  
a s s o c i a t e d  w i t h  t h e s e  items. See FAR § 28.105 (bonds  i n  
a d d i t i o n  t o  b i d  and per formance  bonds may be r e q u i r e d ) .  

- 
The p r o t e s t  is d e n i e d .  
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