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Hatter of: Boonton Electronics Corporation 

F i l e :  B-2 33436 

D a t e :  January 2 7 ,  1989 

DIGEST 

Protest that requirement should be resolicited because 
original proposals were lost by contracting agency, filed 
with General Accounting Office more than 7 weeks after 
protester knew the basis for its protest is untimely. 
Agency notification to the protester that all proposals had 
been lost and the issuance of an amendment to the solici- 
tation requesting new proposals for a revised requirement 
provided sufficient notice of the protest grounds. 

DECISION 

Boonton Electronics Corporation protests the award of a 
contract to Hewlett-Packard Company under request for 
proposals (RFP) No. F41608-86-R-C698 issued by the Air Force 
for digital power meters. The Air Force lost all the 
initial proposals and Boonton argues that this loss requires 
that the subsequent award to Hewlett-Packard be terminated 
and a new solicitation issued. 

The solicitation was originally issued on December 31, 1986, 
for an estimated quantity of 354 power meters conforming to 
a commercial item description. At the amended June 29, 1987 
closing, the Air Force received two proposals, Boonton's and 
Hewlett-Packard's. Boonton's offer was low. Both offerors 
submitted the equipment samples required by the RFP and both 
samples were approved. In March 1988 the Air Force dis- 
covered that the file containing the proposals and related 
documentation was missinq. The Air Force subsequently 
informed both offerors that the proposals had been lost. 
According to the Air Force, also during this time its 
requirements had changed significantly. 

On June 14 the Air Force issued amendment No. 03 to the 
original solicitation. The amendment deleted the original 
solicitation form and replaced it with a new one which 
increased the estimated quantity to 700, deleted a 5-year 



warranty  requirement and t h e  commercial i t e m  d e s c r i p t i o n ,  
and added s e v e r a l  new Federal  Acqu i s i t i on  Regula t ion  ( F A R )  
clauses. The amendment s t a t e d  t h a t  it c o n s t i t u t e d  a n  
'entire replacement of t h e  o r i g i n a l  s o l i c i t a t i o n . '  The 
amendment, which included a c l o s i n g  d a t e  of J u n e  27,  was 
synopsized i n  t h e  Commerce B u s i n e s s  Daily. Boonton and 
Hewlett-Packard submit ted proposa ls  i n  response t o  t h e  
amended s o l i c i t a t i o n .  Hewlett-Packard w a s  t h e  low o f f e r o r  
and t h e  Air  Force awarded it t h e  c o n t r a c t .  Boonton received 
w r i t t e n  n o t i c e  of t h e  award on August 2 ,  and on August 9 
f i l e d  a p r o t e s t  w i t h  t h e  agency which w a s  denied by l e t t e r  
da ted  October 19 .  Boonton t h e n  f i l e d  t h i s  p r o t e s t  with our  
Of f i ce .  

Boonton s ta tes  t h a t  it was t o l d  i n  November 1987 by a n  
agency c o n t r a c t i n g  o f f i c i a l  t h a t  it had been awarded t h e  
c o n t r a c t  and rece ived  repeated assurances of award through 
February 1988. According t o  Boonton, a f t e r  it w a s  t o l d  
about  t h e  loss of t h e  proposa ls ,  it provided cop ie s  of i t s  
proposa l  t o  t h e  A i r  Force and subsequent ly  submit ted a new 
proposa l  i n  response t o  amendment No. 0 3 .  Boonton argues  
t h a t  t h e  c o n t r a c t  should be canceled and t h e  requirement 
r e s o l i c i t e d  because t h e r e  is  no evidence t h a t  any o f f e r  
o t h e r  t han  Boonton's w a s  a ccep tab le  under t h e  o r i g i n a l  
s o l i c i t a t i o n ,  i ts  proposa l  may have been d i s c l o s e d  t o  o t h e r  
o f f e r o r s ,  and t h e  f a c t s  surrounding t h e  loss of t h e  o r i g i n a l  
c o n t r a c t  f i l e  are s t i l l  i n  d i s p u t e  since a d m i n i s t r a t i v e  
proceedings have been brought a g a i n s t  t h e  c o n t r a c t i n g  
o f f i c i a l  who w a s  r e s p o n s i b l e  f o r  t h e  f i l e .  

The A i r  Force responds t h a t  Boonton's p r o t e s t  is untimely 
since it involves  matters which should have  been r a i s e d  
p r i o r  t o  t h e  f i n a l  J u n e  2 7  c l o s i n g  date. The A i r  Force a l s o  
m a i n t a i n s  t h a t ,  i n  any event ,  it conducted a n  i n v e s t i g a t i o n  
of t h e  loss of p roposa l s  and found no evidence t h a t  t h e  
p roposa l s  were d i s c l o s e d ;  even i f  t h e y  were d i s c l o s e d ,  t h i s  
would not  have a f f e c t e d  t h e  p r i c e  of t h e  o f f e r o r s '  new 
p roposa l s  because of t h e  s i g n i f i c a n t  increase i n  t h e  
q u a n t i t y  and t h e  d e l e t i o n  of t h e  warranty p rov i s ion  from t h e  
o r i g i n a l  s o l i c i t a t i o n .  

W e  f i n d  Boonton's p r o t e s t  t o  be untimely.  The f i rm was 
aware a t  t h e  t i m e  t h a t  amendment N o .  0 3  w a s  i s sued  t h a t  t h e  
agency proposed t o  remedy t h e  problem of t h e  l o s t  p roposa ls  
a long  wi th  meeting i ts  new expanded requirements  by 
s o l i c i t i n g  amended proposa ls .  
i n  t h e  s o l i c i t a t i o n  of t h e  amended proposa ls  and d i d  not  
p r o t e s t  u n t i l  it found t h a t  it would not  receive t h e  award. 
Our  Bid P r o t e s t  Regula t ions  r e q u i r e  t h a t  p r o t e s t s  based on 
o t h e r  t han  apparent  s o l i c i t a t i o n  i m p r o p r i e t i e s  be f i l e d  not 

The f i rm chose t o  p a r t i c i p a t e  
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l a t e r  t h a n  10 d a y s  a f t e r  t h e  b a s i s  of p r o t e s t  is known, o r  
shou ld  have been known, whichever is  ea r l i e r .  4 C.F.R. 
S 2 1 . 2 ( a ) ( 2 )  ( 1 9 8 8 ) ;  The S i l c r a f t  Corp., B-226605.2, 
S e p t .  23,  1987, 87-2 CPD 11 290. Boonton knew i n  mid June  
when it r e c e i v e d  t h e  amendment t h a t  award was t o  be made on 
t h e  b a s i s  of t h e  new p r o p o s a l s .  I t  d i d  n o t ,  however, f i l e  
i t s  p r o t e s t  w i th  t h e  agency u n t i l  August 9 ,  well a f t e r  t h e  
10 day  t i m e  p e r i o d e l /  Although t h e  p r o t e s t e r  a r g u e s  t h a t  it 
w a s  n o t  aware u n t i l - i t  m e t  w i t h  t h e  new c o n t r a c t i n g  o f f i c e r  
on August 3 ,  a f t e r  award, t h a t  t h e  f i l e  conce rn ing  t h i s  
s o l i c i t a t i o n  and 1 1  o t h e r s  was l o s t ,  and t h a t  a d m i n i s t r a t i v e  
p r o c e e d i n g s  a g a i n s t  t h e  f i r s t  c o n t r a c t i n g  o f f i c e r  had been 
i n s t i t u t e d ,  we do n o t  b e l i e v e  t h i s  makes Boonton 's  p r o t e s t  
t i m e l y .  Boonton knew p r i o r  t o  t h a t  t i m e  t h a t  t h e  o r i g i n a l  
p r o p o s a l s  had been l o s t  and it w a s  a p p a r e n t  from t h e  
s o l i c i t a t i o n  t h a t  t h e  A i r  Force i n t e n d e d  t o  make award o n  
t h e  b a s i s  of t h e  new p r o p o s a l s  s u b m i t t e d  i n  r e sponse  t o  t h e  
amendment. 

The p r o t e s t  i s  d i s m i s s e d .  

A s s o c i a t e  Genera l  Counse l  

1 /  P r o t e s t s  t h a t  a r e  f i l e d  i n i t i a l l y  wi th  t h e  c o n t r a c t i n g  
agency  w i l l  no t  be c o n s i d e r e d  by our  O f f i c e  u n l e s s  t h e  
agency l e v e l  p r o t e s t  is t i m e l y  f i l e d  i n  acco rdance  wi th  o u r  
r e g u l a t i o n s .  4 C . F . R .  S 2 1 . 2 ( a ) ( 3 ) .  
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