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DIGEST 

1 .  Allegation that contracting agency failed to provide 
protester with the latest revised aperture card package for 
the solicitation is untimely where protest was not filed 
prior to closing date for receipt of offers. 

2. The fact that an offer may be below-cost or represent a 
buy-in is not a basis for rejecting the offer where the 
offeror is determined to be responsible. 

3 .  Failure to promptly notify protester of award to another 
bidder is merely a procedural deficiency and does not affect 
the validity of an otherwise properly awarded contract. 

DECISION 

DH Industries (DHI) protests the award of a contract to 
Imperial Defense Systems under request for proposals (RFP) 
No. N00383-87-R-6992, issued by the Department of the Navy 
for aircraft towbars. 

We dismiss the protest in part and deny it in part. 

A data package denoted Revision F, consisting of aperture 
cards for several specification drawings, was included in 
the solicitation as originally issued. The Navy became 
aware, however, that a drawing might have been omitted from 
the data package, and thus issued amendment No. 0001 
extending the closing date for receipt of initial proposals 
indefinitely. The Navy proceeded to revise the data package 
further, and then issued amendment No. 0002, which sub- 
stituted a Revision G data package for the Revision F 
package, and set August 19, 1988, a new closing date. A DHI 
representative picked up the new package on July 20. By 
letter to the Navy dated August 9, DHI stated it had learned 
informally that there had been a revision to the splice tube 
drawings that now required a 36-inch tube: DHI noted that 



t h e  drawing i n  i t s  amendment No. 0002 package c a l l e d  f o r  a 
12-inch tube.  I n  a te lephone  c a l l  t o  t h e  c o n t r a c t i n g  
o f f i c e r  on t h i s  same d a t e ,  D H I  i nqu i r ed  as t o  t h e  l a tes t  
a p e r t u r e  card  r e v i s i o n  a p p l i c a b l e  t o  t h e  RFP, but t h e  
c o n t r a c t i n g  o f f i c e r  d id  not  have t h e  information immediately 
a v a i l a b l e .  

D H I  t h e n  f i l e d  a Freedom of Information A c t  request f o r  t h e  
information,  and a l s o  te lephoned t h e  agency 's  small bus iness  
r e p r e s e n t a t i v e ,  who advised t h a t  t h e  most cur ren t  r e v i s i o n  
t o  t h e  towbar s p e c i f i c a t i o n  was a Revision H ( t h i s  r e v i s i o n  
c o n s i s t e d  of a c o r r e c t i o n  of a typographica l  e r r o r ,  and i n  
fact was not  i nco rpora t ed  i n  t h e  RFP). D H I  again te lephoned 
t h e  c o n t r a c t i n g  o f f i c e r ,  who s t i l l  was unable t o  adv i se  t h e  
f i r m  which r e v i s i o n  had been incorpora ted  i n  t h e  RFP; he d i d  
sugges t ,  however, t h a t  D H I  submit a l te rna te  o f f e r s  based on 
t h e  t w o  d i f f e r e n t  s i z e  s p l i c e  t u b e s .  

D H I  submit ted i t s  proposa l  on August 19 ,  i n d i c a t i n g  t h a t  
i ts  o f f e r  was based on t h e  36-inch s p l i c e  t u b e ,  bu t  a l s o  
providing reduced p r i c e s  t o  be app l i ed  i f  t h e  12-inch s p l i c e  
t u b e  i n  fact  was requi red .  N i n e  o f f e r s  were received.  
I m p e r i a l ' s  low, accep tab le  o f f e r  of $1,558 pe r  i t e m  
($651,244) t o t a l  w a s  based on t h e  36-inch s p l i c e  tube .  
Cont rac t  No .  88-C-3063 was awarded t o  Imper ia l  on 
September 14 .  On September 27, a f t e r  l e a r n i n g  of t h e  
award, r e p r e s e n t a t i v e s  of D H I  m e t  wi th  t h e  c o n t r a c t i n g  
o f f i c e r .  D H I  p r o t e s t e d  t o  our O f f i c e  on September 30. 

D H I  p r i n c i p a l l y  contends t h a t  t h e  c o n t r a c t i n g  o f f i c e r  and 
t h e  buyer, by r epea ted ly  r e f u s i n g  t o  forward t o  it t h e  
o p e r a t i v e  r e v i s i o n  a p p l i c a b l e  t o  t h e  s o l i c i t a t i o n ,  prevented 
D H I  from i n t e l l i g e n t l y  prepar ing  i t s  o f f e r .  This a l l e g a t i o n  
i s  untimely.  Under our Bid P r o t e s t  Regulat ions,  p r o t e s t s  of 
a l l e g e d  s o l i c i t a t i o n  i m p r o p r i e t i e s  must be f i l e d  p r i o r  t o  
t h e  n e x t  c l o s i n g  d a t e  f o r  r e c e i p t  of proposa ls .  4 C.F .R.  
5 2 1 . 2 ( a )  ( 1 )  (1988) .  Thus, i f  D H I  be l ieved  its copy of t h e  
RFP w a s  incomplete o r  d e f i c i e n t ,  o r  t h a t  t h e  Navy improperly 
f u r n i s h i n g  a l l  necessary  informat ion ,  it was requi red  t o  
p r o t e s t  on t h e s e  grounds p r i o r  t o  t h e  August 19 c l o s i n g  
d a t e .  S ince  D H I  d i d  not  f i l e  i ts  p r o t e s t  u n t i l  September 
3 0 ,  on ly  a f t e r  l e a r n i n g  it had not  received t h e  award, t h e  
p r o t e s t  is  untimely and no t  f o r  cons ide ra t ion .  Caldwell 
Consul t ing ASSO., B-222583.2, Dec. 4 ,  1986, 86-2 CPD 7 641 .  
I n  any case, since D H I  i n  f a c t  submit ted i ts  proposa l  on t h e  
proper  b a s i s  ( i . e . ,  -- based on t h e  36-inch s p l i c e  
t u b e ) ,  any f a i l u r e  by t h e  Navy t o  provide D H I  w i t h  informa- 
t i o n  had no e f f e c t  on t h e  f i r m ' s  chances f o r  award; t h e  
award w a s  made t o  Imper ia l  based s t r i c t l y  on t h a t  o f f e r o r ' s  
low p r i c e  . 
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D H I  n e x t  s p e c u l a t e s  t h a t  Imper i a l  w i l l  f u r n i s h  fo re ign  end 
items under i t s  c o n t r a c t ,  c o n t r a r y  t o  i ts  Buy American A c t  
( 4 1  U.S.C. $$ loa-d ( 1 9 8 2 ) )  c e r t i f i c a t i o n  t h a t  it would 
f u r n i s h  domestic items; D H I  a p p a r e n t l y  b e l i e v e s  t h i s  would 
be improper, since no p r i c e  d i f f e r e n t i a l  was added t o  
I m p e r i a l ' s  p r i c e  i n  determining t h e  low bidder ,  t h e  means of 
implementing t h e  A c t ' s  p r e fe rence  f o r  domestic products .  
T h i s  argument is  without  merit .  The p r o t e s t e r  has  presented  
no evidence sugges t ing  t h a t  Imper ia l  w i l l  not comply wi th  
t h e  A c t ,  and Imper ia l  c e r t i f i e d  a t  Sec t ion  K-1109 of i t s  
proposa l  t h a t  "zero  pe rcen t  of t h e  proposal  c o n t r a c t  p r i c e  
r e p r e s e n t s  f o r e i g n  c o n t e n t  o r  e f f o r t , "  and a t  Sec t ion  K-1102 
t h a t  it is a small bus iness  and t h a t  a l l  s u p p l i e s  t o  be 
fu rn i shed  would be manufactured o r  produced by a small 
bus iness  i n  t h e  United States.  Although w e  have held t h a t  
an  agency should not a u t o m a t i c a l l y  r e l y  on a b i d d e r ' s  o f f e r  
of compliance with t h e  A c t  where t h e r e  is reason t o  ques t ion  
whether domestic m a t e r i a l  w i l l  be fu rn i shed ,  t h e r e  simply 
was no evidence he re  t h a t  should have suggested t o  t h e  Navy 
t h a t  Imper ia l  would not  comply with i t s  c e r t i f i c a t i o n s .  
B r y a n t  Organiza t ion ,  I n c . ,  B-228204.2, J a n .  7,  1988, 88-1 
CPD 11 1 0 .  

D H I  a l s o  a rgues  t h a t  I m p e r i a l ' s  award p r i c e  of $1,558 pe r  
u n i t  does not r e f l e c t  t h e  c o s t  of f u r n i s h i n g  t h e  i t e m  and 
t h u s  amounts t o  a buy-in. A s  we have s t a t e d  on numerous 
occas ions ,  however, t h e r e  is nothing improper e i t h e r  i n  a 
f i r m ' s  proposing what may be a below-cost p r i c e  t o  o b t a i n  a 
government c o n t r a c t  ( i . e . ,  a buy-in) ,  o r  i n  t h e  government's 
accept ing  such a n  o f f e r  a f t e r  determining t h a t  t h e  f i rm is 
re spons ib l e .  See, e .g . ,  Environmental Technology Corp., 
8-225479.3, J u n e  18, 1987, 87-1 CPD 71 610  (agency ' s  
acceptance of below-cost proposa l  from re spons ib l e  o f f e r o r  
is  not  l e g a l l y  o b j e c t i o n a b l e ) .  Since t h e  agency h e r e  neces- 
s a r i l y  determined Imper ia l  t o  be r e spons ib l e  when it 
awarded t h e  f i r m  t h e  c o n t r a c t ,  Imper i a l ' s  a l l e g e d  below-cost 
o f f e r  is not  a b a s i s  f o r  ove r tu rn ing  t h e  award. 

F i n a l l y ,  D H I  p r o t e s t s  t h a t  it w a s  n o t  promptly n o t i f i e d  of 
t h e  award t o  Imper ia l .  W e  have he ld ,  however, t h a t  such 
f a i l u r e  on t h e  agency ' s  p a r t  is on ly  procedural  i n  n a t u r e  
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and d o e s  n o t  a f fect  t h e  v a l i d i t y  of a c o n t r a c t  which, as 
h e r e ,  was o t h e r w i s e  p r o p e r l y  awarded. L. L. Rowe Co., 
B-220973, Feb. 27, 1986, 86-1 CPD 11 204 .  

The p r o t e s t  i s  d i s m i s s e d  in p a r t  and d e n i e d  i n  p a r t .  

pbzma?- General  Counsel  
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