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DIGEST 

1 .  A bidder's delinquent contract performance at one 
facility properly may be considered by a contracting officer 
in making a determination of responsibility where the bidder 
intends to perform the new contract at a facility with no 
record of contract performance. 

2. A contracting officer properly may base a determination 
of nonresponsibility on a negative preaward survey so long 
as it is based upon accurate information and conclusions. 

3. 
at the time of award and are inherently judgmental. Thus, 
the fact that different conclusions as to a firm's respon- 
sibility may be reached by others, does not demonstrate 
unreasonableness or bad faith on the part of the contracting 
officer . 

Responsibility determinations are based on circumstances 

4 .  A Contracting officer may legitimately reconsider a 
nonresponsibility determination where there is ample time 
and there is a material change in a principal factor on 
which the determination is based. 

5 .  Nonresponsibility determination does not constitute a de 
facto debarment from government contracting in violation o f  
procedural due process, where the record indicates that the 
determination was based upon the protester's current lack of 
capability, not a lack of integrity or honesty, and there is 
no indication that future determinations will not be based 
upon the protester's capability at the time of the procure- 
ment involved. 

DECISION 

BMY, a division of Harsco Corporation, protests the award of 
a contract to Comar Industries, Inc., under invitation for 
bids (IFB) No. DAAK01-88-B-0117, issued by the Army Troop 



Support  Command f o r  220 i n t e r i o r  bays and 9 4  ramp bays f o r  
t h e  Army's ribbon b r idge  system f o r  u s e  i n  t r o o p  t r a i n i n g .  
BMY c h a l l e n g e s  t h e  c o n t r a c t i n g  o f f i c e r ' s  de t e rmina t ions  t h a t  
BMY was nonresponsible  and t h a t  Comar was re spons ib l e .  

W e  deny t h e  p r o t e s t  i n  p a r t  and d i smis s  it i n  p a r t .  

The I F B  provided f o r  mul t ip l e  awards, and when t h e  o r i g i n a l  
low b idde r  was allowed t o  withdraw i t s  bid due t o  a mistake,  
Comar became t h e  low o v e r a l l  b idder  as w e l l  as low bidder  on 
t h e  ramp bays. 
t h e  c o n t r a c t  and s o  was i n  l i n e  f o r  t h a t  p a r t  of t h e  con- 
t r a c t .  Preaward surveys  (PASS) were requested f o r  both 
b idde r s  and both r e s u l t e d  i n  recommendations of "no award." 

T h e  PAS team rated Comar s a t i s f a c t o r y  f o r  t e c h n i c a l ,  q u a l i t y  
assurance ,  and f i n a n c i a l  c a p a b i l i t i e s  and requested a n  
account ing system review. Comar w a s  r a t ed  u n s a t i s f a c t o r y  
f o r  product ion c a p a b i l i t y  because it lacked an adequate  
f a c i l i t y  and a f i rm commitment f o r  such a f a c i l i t y .  I t  was 
s o l e l y  f o r  t h i s  reason t h a t  Comar w a s  recommended f o r  "no 
award." Comar w a s  t h e n  a t tempt ing  t o  lease or  o therwise  
o b t a i n  an  adequate  f a c i l i t y  and t h e  r e p o r t  noted t h a t  i f  it 
was s u c c e s s f u l ,  a supplemental  r e p o r t  would be i ssued .  

A PAS w a s  conducted a t  both B M Y ' s  York, Pennsylvania and 
S a l i s b u r y ,  Maryland fac i l i t i es .  BMY w a s  r a t e d  "satisfac- 
t o r y "  on technical ,  product ion,  and q u a l i t y  a s su rance  
c a p a b i l i t i e s  a t  t h e  S a l i s b u r y  f a c i l i t y .  
unrated f o r  i t s  performance record because BMY had only 
r e c e n t l y  acqui red  it from t h e  p r i o r  ribbon br idge  c o n t r a c t o r  
and had not  performed o r  completed any c o n t r a c t s  there.  

BMY w a s  low on t h e  i n t e r i o r  bay p o r t i o n  of 

That f a c i l i t y  was 

For t h e  York f a c i l i t y ,  BMY was r a t e d  " s a t i s f a c t o r y "  f o r  
technical ,  q u a l i t y  assurance ,  and f i n a n c i a l  c a p a b i l i t i e s ,  
b u t  was r a t ed  " u n s a t i s f a c t o r y "  f o r  product ion c a p a b i l i t y  due 
t o  a poor performance record a t  t h a t  f a c i l i t y .  I n  par- 
t i c u l a r ,  t h e  r e p o r t  set f o r t h  a del inquency record f o r  a 
number of c u r r e n t  and c losed  c o n t r a c t s  adminis te red  by t h e  
Defense Con t rac t  Adminis t ra t ion  S e r v i c e s  Management Area 
(DCASMA), Reading, Pennsylvania.  

According t o  t h e  PAS, 14 of 25 c u r r e n t  c o n t r a c t s  were 
d e l i n q u e n t  due t o  t h e  c o n t r a c t o r ' s  r e s p o n s i b i l i t y  f o r  
inadequate  product ion  planning,  inadequate  subcon t rac to r  and 
vendor follow-up, material f a i l u r e s ,  and untimely purchasing 
t o  suppor t  c o n t r a c t  schedules .  The r e p o r t  s p e c i f i c a l l y  
noted t h a t  BMY was de l inquen t  on two similar b r idge  
c o n t r a c t s  i n  t h a t  o r i g i n a l  c o n t r a c t  d e l i v e r y  d a t e s  had been 
exceeded f o r  end item br idges  and t h a t  c o n t r a c t  d a t a  
requirements  l ist  i t e m s  were de l inquen t .  With regard t o  
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p r i o r  c o n t r a c t s  d u r i n g  t h e  p a s t  1 2  months,  t h e  r e p o r t  noted 
t h a t  3 0  were d e l i n q u e n t  d u r i n g  t h e  c o n t r a c t  l i f e ,  a n d  20 
were completed i n  a d e l i n q u e n t  s ta tus  and t i m e  range due t o  
t h e  c o n t r a c t o r ' s  r e s p o n s i b i l i t y  f o r  i nadequa te  p l ann ing  and 
vendor  s h o r t a g e s .  The r e p o r t  c o n t i n u e d  t h a t  BMY was 
c u r r e n t l y  on t h e  DCASMA, Reading O f f i c e ' s  C o n t r a c t o r  
Improvement Program w i t h  a 40 p e r c e n t  de l inquency  r a t e .  
F u r t h e r ,  t h e  PAS moni tor  r e p o r t e d  t h a t  BMY s t a t e d  t h a t  n o  
s y s t e m s ,  p r o c e d u r e s ,  o r  p r o c e s s e s  had been i n i t i a t e d  o r  
changed t o  a l l e v i a t e  t h e  d e l i n q u e n c y  r a t e .  While t h e r e  was 
r e p o r t e d l y  " c o n t i n u a l  c o n t a c t  w i t h  BMY management" by DCASMA 
t o  remedy t h e  d e f i c i e n c i e s ,  p romises  were " u n f u l f i l l e d . "  
The PAS moni to r  acknowledged t h a t  t h e  S a l i s b u r y  f a c i l i t y  had 
been found s a t i s f a c t o r y ,  bu t  recommended "no award" based 
upon t h e  u n s a t i s f a c t o r y  r a t i n g  on p r o d u c t i o n  c a p a b i l i t y  
a t t r i b u t a b l e  t o  BMY's  poor performance r eco rd  a t  York. 

The Comar PAS was d a t e d  September 23, 1988, and a f t e r  
r ev iewing  it, t h e  c o n t r a c t i n g  o f f i c e r  c o n t a c t e d  Comar and  
l e a r n e d  t h a t  it had n o t  y e t  s i g n e d  a lease. When Comar 
s u b m i t t e d  a s i g n e d  lease o n  September 28, t h e  c o n t r a c t i n g  
o f f i c e r  r e q u e s t e d  t h e  PAS team t o  s u r v e y  t h e  newly l e a s e d  
f a c i l i t y .  Upon f i n d i n g  it adequa te ,  t h e  PAS moni tor  
recommended award t o  Comar. The c o n t r a c t i n g  o f f i c e r  found 
Comar r e s p o n s i b l e  on t h e  b a s i s  of  t h e  PAS and awarded it t h e  
c o n t r a c t  on September  30. BMY's PAS was d a t e d  September  2 7  
and a f t e r  r ev iewing  it, t h e  c o n t r a c t i n g  o f f i c e r  d e t e r m i n e d  
BMY n o n r e s p o n s i b l e  based upon t h e  recommendation of "no 
award." When it l e a r n e d  of  t h e  award t o  Comar, BMY f i l e d  
i t s  p r o t e s t  w i t h  our  O f f i c e .  

I n  s u p p o r t  of i t s  p r o t e s t  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  e r r e d  
i n  f i n d i n g  it n o n r e s p o n s i b l e ,  BMY d i s a g r e e s  wi th  t h e  
f i n d i n g s  of t h e  PAS and a r g u e s  t h a t  t h e  su rvey  was n o t  
conduc ted  i n  acco rdance  wi th  a p p l i c a b l e  agency  gu idance  and 
t h a t  it was inaccurate. BMY m a i n t a i n s  t h a t  it shou ld  be 
judged s o l e l y  on its p o t e n t i a l  a t  S a l i s b u r y  and n o t  on 
York ' s  p a s t  per formance;  t h a t  r e c e n t  a f f i r m a t i v e  f i n d i n g s  of 
res pons i b i  1 i t y  con  t r a d  i c t  t h e  non res pons i b i 1 it y d e  t e rmi n a- 
t i o n ;  t h a t  it s h o u l d  have been g i v e n  a n  o p p o r t u n i t y  t o  
" c u r e "  t h e  n e g a t i v e  PAS as was Comar; and t h a t  it h a s  been  
d e  -- f a c t o  d e b a r r e d  by t h e  a g e n c y ' s  a c t i o n .  
rev iew of  t h e  r e c o r d ,  w e  d i s a g r e e  w i t h  BMY's a s s e r t i o n s .  

Based upon our 

A c o n t r a c t i n g  agency h a s  broad d i s c r e t i o n  i n  making 
r e s p o n s i b i l i t y  d e t e r m i n a t i o n s ,  based  on b u s i n e s s  judgment, 
s ince t h e  agency  m u s t  b e a r  t h e  b r u n t  of any  d i f f i c u l t i e s  
e x p e r i e n c e d  i n  o b t a i n i n g  t h e  r e q u i r e d  performance. Cos tec  
A s s o c i a t e s ,  B-215827, Dec. 5,  1984, 84-2 CPD 11 626. W e  W i l l  
n o t  q u e s t i o n  a n o n r e s p o n s i b i l i t y  d e t e r m i n a t i o n  u n l e s s  t h e  
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p r o t e s t e r  d e m o n s t r a t e s  bad f a i t h  by t h e  agency o r  a l a c k  of 
any r e a s o n a b l e  basis f o r  t h e  d e t e r m i n a t i o n .  - Id .  

BMY re l ies  upon c e r t a i n  p r o v i s i o n s  of  Defense L o g i s t i c s  
Agency Manual ( D U M )  8300.1, ' IProduct ion Manual f o r  C o n t r a c t  
S e r v i c e s "  (August  19881, as s u p p o r t  f o r  i ts argument  t h a t  
t h e  PAS was n o t  p r o p e r l y  conducted.  A t  t h e  o u t s e t ,  w e  no te  
t h a t  a c c o r d i n g  t o  i t s  Foreword t h e  manual  p r o v i d e s  " i n t e r n a l  
DLA p r o c e d u r e s  des igned  t o  assist i n  t h e  accomplishment of 
[ c e r t a i n ]  o b j e c t i v e s "  which are t h e  r e s p o n s i b i l i t y  of t h a t  
agency.  This manual,  p r o v i d i n g  i n t e r n a l  gu idance  r e f l e c t i n g  
DLA p o l i c y ,  l a c k s  t h e  f o r c e  and e f f e c t  of law, and t h e r e f o r e  
a f a i l u r e  t o  f o l l o w  it does  no t  p r o v i d e  a v a l i d  b a s i s  f o r  
p r o t e s t .  American C o n t r a c t  S e r v i c e s ,  Inc.  , 8-225182, Feb. 
2 4 ,  1987, 87-1 CPD 9 203. In  any e v e n t ,  f o r  t h e  reasons 
s t a t e d  below, we are n o t  persuaded  t h a t  t h e  g u i d e l i n e s  
c o n t a i n e d  i n  t h e  m a n u a l  were no t  fo l lowed .  

F i r s t ,  BMY n o t e s  t h a t  where certain c o n d i t i o n s  are p r e s e n t  
( e . g . ,  C o n g r e s s i o n a l  i n t e re s t ,  un reso lved  c o n f l i c t s  among 
s u r v e y  team members, r e p o r t s  of  b o r d e r l i n e  c a p a b i l i t y  i n  any 
area) t h e  PAS m u s t  be r e f e r r e d  t o  a PAS Review Board, which 
was n o t  done. DLAM 8300.1, P a r t  1-103g. W e  n o t e  t h a t  t h i s  
s e c t i o n  of t h e  DLAM p r o v i d e s  c r i t e r i a  t h a t  "may be used" by 
t h e  PAS m o n i t o r  t o  d e t e r m i n e  whether  t o  r e f e r  a PAS t o  t h e  
r ev iew board and t h u s  t h e r e  is no r equ i r emen t  t h a t  such  a 
r e f e r r a l  be made. W e  a l s o  n o t e  t h a t  t h e  chairman of t h e  
r ev iew board  w i l l  d e t e r m i n e  how it w i l l  o p e r a t e  and t h e  
e x t e n t  of board a c t i o n .  DLAM 8300.1, P a r t  1-103g(l  1 . The 
Army d e n i e s  t h a t  t h e  boa rd  w a s  r e q u i r e d  t o  rev iew BMY's  PAS 
and a d v i s e s  t h a t  t h e  cha i rman of t h e  review board  de te rmined  
n o t  t o  rev iew BMY's  s u r v e y  because  it invo lved  a per formance  
f a c t o r .  W e  f i n d  no r eason  t o  second-guess  t h e  c h a i r m a n ' s  
exercise of d i s c r e t i o n .  

Second, BMY o b s e r v e s  t h a t  a p rope r  e v a l u a t i o n  of a c o n t r a c t -  
o r ' s  performance i n c l u d e s  a d e t a i l e d  examina t ion  of t h e  
e x t e n t  of any d e l a y  and a d e t e r m i n a t i o n  of t h e  r o o t  causes 
f o r  t h e  d e l a y .  D U M  8300.1, P a r t  1 -103f (2 )  ( e )  ( 2 )  ( b ) .  BMY 
m a i n t a i n s  t h a t  t h e  PAS c o n t a i n s  " o n l y  raw, uninformed 
a s s e r t i o n s . "  BMY a l s o  n o t e s  t h a t  i ts d e l i v e r y  d a t e s  a r e  t o  
be a d j u s t e d  by " e x c u s a b l e  d e l a y s "  as d e f i n e d  i n  t h e  clause 
found a t  F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n  ( F A R )  S 52.249-14 
(1984)  and asser t s  t h a t  i f  a p rope r  a n a l y s i s  of such  d e l a y s  
had been conduc ted ,  it would have r e v e a l e d  government 
r e s p o n s i b i l i t y  o r  o t h e r  e x c u s a b l e  d e l a y .  

Our r ev iew of t h e  PAS r e p o r t  does  n o t  conv ince  u s  t h a t  t h e  
PAS team v i o l a t e d  t h e  g u i d e l i n e s  se t  f o r t h  i n  D U M  8300.1. 
The PAS r e p o r t ,  i n  acco rdance  w i t h  DLAM 8300.1, P a r t  1-1032- 
( 2 ) ( e ) ( i ) ,  d e t a i l s  t h e  number of  BMY's  d e l i n q u e n c i e s ,  t h e i r  

4 B-233081; B-233081.2 



e x t e n t ,  and sets f o r t h  t h e  causes. W e  f i n d  t h i s  is 
s u f f i c i e n t  e v i d e n c e  t h a t  a p rope r  performance e v a l u a t i o n  was 
conducted .  With r e g a r d  t o  e x c u s a b l e  d e l a y ,  t h e  r e p o r t  
s tates t h a t  t h e  d e l a y s  r eco rded  were due t o  t h e  c o n t r a c t o r ' s  
r e s p o n s i b i l i t y ,  and t h e  p r o t e s t e r ' s  s i m p l e  d e n i a l  of respon- 
s i b i l i t y ,  w i thou t  more,  does  n o t  e s t a b l i s h  government 
r e s p o n s i b i l i t y .  I n  any e v e n t ,  whether  p r i o r  performance 
d e f i c i e n c i e s  were e x c u s a b l e  is a matter of c o n t r a c t  
a d m i n i s t r a t i o n  and n o t  f o r  r e s o l u t i o n  under our Bid P r o t e s t  
R e g u l a t i o n s .  See 4 C.F.R. S 2 1 . 3 ( m ) ( l )  (1988) .  

A c o n t r a c t i n g  o f f i c e r  may r e l y  on t h e  r e s u l t s  of preaward 
s u r v e y s  i n  making r e s p o n s i b i l i t y  d e t e r m i n a t i o n s ,  b u t  such  a 
d e t e r m i n a t i o n  i s  u n r e a s o n a b l e  i f  it i s  no t  based on a c c u r a t e  
i n f o r m a t i o n  and c o n c l u s i o n s  from t h e  preaward s u r v e y  team. 
See F a i r c h i l d  Communications C E l e c t r o n i c s  Co., 66 Comp. 
Gen. 1 0 9  (19861, 86-2 CPD 11 633. Thus, o u r  O f f i c e  w i l l  

~ 

- 
c o n s i d e r  t h e  a c c u r a c y  of t h e  preaward su rvey  i n f o r m a t i o n  
r e l i e d  upon i n  judg ing  whether  a n e g a t i v e  d e t e r m i n a t i o n c  o f  
r e s p o n s i b i l i t y  was r e a s o n a b l e .  Decker and Co., e t  a l . ,  
B-220807, e t  a l . ,  J a n .  28, 1986, 86-1 CPD 100. W e  have  
reviewed t h e  PAS and BMY's submiss ions  and do  n o t  f i n d  t h a t  
t h e  c o n t r a c t i n g  o f f i c e r ' s  d e t e r m i n a t i o n  was unreasonab le .  

BMY t a k e s  i s s u e  f i r s t  w i t h  t h e  r e p o r t  of i ts d e l i n q u e n c i e s ,  
denominat ing  them as  "s ta t i s t ica l  anomal ies . "  A s  s u p p o r t  
f o r  i ts  actual  d e l i n q u e n c y  rate,  BMY h a s  s u b m i t t e d  a c h a r t  
l i s t i n g  46 open c o n t r a c t s ,  t h e i r  t o t a l  v a l u e s ,  and t h e  
v a l u e s  of t h e  d e l a y s ,  which e s t a b l i s h e s  t h a t  t h e  v a l u e v  of 
t h e  d e l a y s  is o n l y  3.43 p e r c e n t  of t h e  t o t a l  v a l u e  of a l l  
c o n t r a c t s .  The Army o b s e r v e s  t h a t  B M Y ' s  f i g u r e s  are 
d e c e i v i n g  because  t h e y  i n c l u d e  a number of c o n t r a c t s  which 
a re  n o t  moni tored  by DCASMA, w h i l e  t h e  4 0  p e r c e n t  f i g u r e  
used by t h e  s u r v e y  team r e p r e s e n t s  BMY (York)  c o n t r a c t s  
managed by DCASMA. W e  a g r e e  wi th  t h e  Army. BMY, by  us ing  a 
d i f f e r e n t  method of c a l c u l a t i n g  d e l a y ,  h a s  n o t  e s t a b l i s h e d  
t h a t  t h e  Army's f i g u r e s  are i n a c c u r a t e .  

Second, BMY t a k e s  issue wi th  t h e  r e p o r t ' s  a t t r i b u t i o n  t o  BMY 
o f  a s t a t e m e n t  " t h a t  no sys t ems ,  p r o c e d u r e s  o r  p r o c e s s e s  
have been i n i t i a t e d  o r  changed t o  a l l e v i a t e  t h e  d e l i n q u e n c y  
rate." BMY m a i n t a i n s  t h a t  t h e  s t a t e m e n t  is t a k e n  o u t  of 
c o n t e x t  and a c t u a l l y  w a s  made i n  r e f e r e n c e  t o  i t s  S a l i s b u r y  
f a c i l i t y ,  where no changes  were a n t i c i p a t e d  because of t h e  
good per formance  by t h e  p r i o r  b r i d g e  manufac tu re r  a t  t h a t  
l o c a t i o n .  BMY a l s o  q u e s t i o n s  t h e  d e g r e e  and t y p e  of c o n t a c t  

- 1 /  
"unde f ined"  on c o n t r a c t s  va lued  a t  $18.9 m i l l i o n  and $17.8 
m i l l i o n .  

W e  n o t e  t h a t  v a l u e s  of t w o  d e l a y s  are l i s t e d  as 
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t h a t  it had w i t h  DCASMA t o  remedy t h e  d e f i c i e n c i e s .  W e  have 
reviewed BMY's s u b m i s s i o n s  and a s s e r t i o n s  r e g a r d i n g  t h i s  
matter and are unpersuaded t h a t  t h e  PAS m o n i t o r ' s  s t a t e m e n t s  
were i n a c c u r a t e  o r  quo ted  o u t  of c o n t e x t .  

A s  e v i d e n c e  of i t s  r e s p o n s i b i l i t y ,  BMY re l ies  upon t h e  
p o s i t i v e  PAS r e p o r t  f o r  i ts S a l i s b u r y  f a c i l i t y  and u r g e s  
t h a t  it is improper  t o  f i n d  it n o n r e s p o n s i b l e  on t h e  b a s i s  
of a n e g a t i v e  r e p o r t  r e g a r d i n g  York. While t h e  mere f a c t  o f  
u n s a t i s f a c t o r y  per formance  under a p r i o r  c o n t r a c t  does  not  
n e c e s s a r i l y  e s t a b l i s h  a l a c k  of r e s p o n s i b i l i t y ,  t h e  f a i l u r e  
t o  per form p r o p e r l y  and i n  a t i m e l y  manner under a p r i o r  
c o n t r a c t  may p r o v i d e  a r e a s o n a b l e  basis f o r  a nonrespon-  
s i b i l i t y  d e t e r m i n a t i o n .  C.W. Girard,  C.M. , 64 Comp. 
Gen. 175 (19841, 84-2 CPD 704. I n  view of BMY's  unproven 
r e c o r d  a t  S a l i s b u r y  and t h e  d e l i n q u e n c i e s  noted r e g a r d i n g  
two s imi l a r  b r i d g e  c o n t r a c t s ,  we f i n d  it w a s  r e a s o n a b l e  f o r  
t h e  c o n t r a c t i n g  o f f i c e r  t o  c o n s i d e r  B M Y ' s  per formance  r eco rd  
a t  York i n  making a d e t e r m i n a t i o n  of n o n r e s p o n s i b i l i t y .  

BMY a l s o  r e l i e s  upon a p o s i t i v e  r e p o r t  from a System S t a t u s  
Review (SSR) conducted  by t h e  Defense C o n t r a c t  Adminis t ra -  
t i o n  S e r v i c e s  Region,  P h i l a d e l p h i a ,  s h o r t l y  a f t e r  t h e  
n o n r e s p o n s i b i l i t y  d e t e r m i n a t i o n  by t h e  c o n t r a c t i n g  o f f i c e r .  
I t  f u r t h e r  s u b m i t s  ev idence  t h a t  a f t e r  t h i s  f i n d i n g  of 
n o n r e s p o n s i b i l i t y ,  it was found r e s p o n s i b l e  f o r  a d i f f e r e n t  
c o n t r a c t  t o  be per formed a t  t h e  York f a c i l i t y .  Respon- 
s i b i l i t y  d e t e r m i n a t i o n s  are based  upon c i r c u m s t a n c e s  a t  t h e  
t i m e  of award; t h e y  are i n h e r e n t l y  judgmen ta l ,  and t h e  fac t  
t h a t  d i f f e r e n t  c o n c l u s i o n s  as t o  a f i r m ' s  r e s p o n s i b i l i t y  may 
be reached  does  n o t  demons t r a t e  u n r e a s o n a b l e n e s s  o r  bad 
f a i t h .  See N J C T  Cor 64 Comp. Gen. 883 (19851, 85-2 C P D  
l[ 342. F a d A r  review o f  t h e  SSR r e v e a l s  t h a t  
d e s p i t e  a n  o v e r a l l  " s a t i s f a c t o r y "  r a t i n g  on t tP roduc t ion  and 
I n d u s t r i a l  Resources ,"  t h e  SSR's  d i s c u s s i o n  of t h i s  f a c t o r  
related t h a t  BMY was d e f i c i e n t  w i th  r e g a r d  t o  i t s  d e l i v e r y  
per formance  r e c o r d ;  u n s a t i s f a c t o r y  i n  t h e  a r e a  of "Con- 
t r a c t o r  Schedule  Performance";  and marg ina l  i n  t h e  a r e a s  of  
" M a t e r i a l  P l a n n i n g  and C o n t r o l "  and "Produc t ion  Schedul ing ."  
F u r t h e r ,  the Army a d v i s e s  t h a t  t h e  r e c e n t  d e t e r m i n a t i o n  o f  
BMY's  r e s p o n s i b i l i t y  conce rns  a c o n t i n u a t i o n  of work BMY h a s  
been per forming  and t h a t  a PAS of t h e  York f a c i l i t y  was 
n e g a t i v e ,  b u t  o v e r r i d d e n  by t h e  c o n t r a c t i n g  o f f i c e r .  Under 
these c i r c u m s t a n c e s  we canno t  conc lude  t h a t  t h e  c o n t r a c t i n g  
o f f i c e r ' s  d e t e r m i n a t i o n  of n o n r e s p o n s i b i l i t y  w a s  unreason-  
a b l e .  

BMY f u r t h e r  c o n t e n d s  t h a t  it shou ld  have been g i v e n  a n  
o p p o r t u n i t y  l i k e  Comar w a s  g i v e n  t o  c u r e  i ts  nonrespon-  
s i b i l i t y .  While t h e  FAR a l l o w s  t h e  c o n t r a c t i n g  o f f i c e r  t o  
d i s c u s s  preaward s u r v e y  i n f o r m a t i o n  w i t h  t h e  p r o s p e c t i v e  
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c o n t r a c t o r ,  such  d i s c u s s i o n s  are n o t  r e q u i r e d .  FAR 5 9 . 1 0 5 -  
3 ( b )  (FAC 8 4 - 2 5 ) .  Thus, a c o n t r a c t i n g  o f f i c e r  may base  a 
d e t e r m i n a t i o n  of n o n r e s p o n s i b i l i t y  upon t h e  ev idence  i n  t h e  
r e c o r d  wi thou t  a f f o r d i n g  a n  o f f e r o r  t h e  o p p o r t u n i t y  t o  
e x p l a i n  o r  o t h e r w i s e  de fend  a g a i n s t  t h e  ev idence ,  and there 
is  no r equ i r emen t  t h a t  a n  o f f e r o r  be a d v i s e d  of t h e  
d e t e r m i n a t i o n  i n  advance of award. O e r t z e n  & Co. GmbH, 
B-228537,  Feb. 1 7 ,  1 9 8 8 ,  88-1 C P D  11 1 5 8 . q  However, a 
c o n t r a c t i n g  o f f i c e r  may and shou ld  r e c o n s i d e r  a n  i n i t i a l  
f i n d i n g  of n o n r e s p o n s i b i l i t y  when two c o n d i t i o n s  are 
p r e s e n t :  ( 1  ) t h e r e  is ample t i m e  f o r  t h e  rev iew;  and  
( 2 )  there  occur red  a m a t e r i a l  change i n  a p r i n c i p a l  f a c t o r  
on which t h e  i n i t i a l  d e t e r m i n a t i o n  was based.  Cosmodyne, - Inc . ,  B-224009,  Nov. 1 8 ,  1 9 8 6 ,  86-2 CPD 7 6 2 3 .  

I t  is  c l e a r  from t h e  r e c o r d  t h a t  b o t h  t h e  c o n d i t i o n s  
e x p r e s s e d  i n  Cosmodyne were p r e s e n t  v& 5 y& Comar, b u t  no t  
BMY. While Comar c o u l d  "cure" its n e g a t i v e  PAS by acqu- i r ing  
a n  adequate f a c i l i t y ,  BMY c o u l d  n o t  so e a s i l y  c u r e  i t s  
h i s t o r y  of  poor per formance .  Comar's lease of an  a d e q u a t e  
f a c i l i t y  w a s  a material change i n  t h e  s o l e  f a c t o r  on which 
the  "no award" recommendation w a s  based and t h e  c o n t r a c t i n g  
o f f i c e r  a p p a r e n t l y  b e l i e v e d  t h e r e  was s u f f i c i e n t  t i m e  f o r  a 
rev iew of t h a t  f a c i l i t y .  Converse ly ,  BMY d i d  no t  e x p e r i e n c e  
a comparable  change i n  i t s  per formance  h i s t o r y .  W e  conc lude  
t h a t  t h e  c o n t r a c t i n g  o f f i c e r  a c t e d  f a i r l y  and p r o p e r l y  i n  
hav ing  Comar r e su rveyed  w h i l e  n o t  o f f e r i n g  BMY a n  oppor- 
t u n i t y  t o  " c u r e "  i t s  n o n r e s p o n s i b i l i t y .  

I n  a r r i v i n u  a t  our c o n c l u s i o n ,  we have c o n s i d e r e d  BMY's  
argument t 6a t  under t h e  h o l d i n g  i n  Old Dominion Da i ry  
P r o d u c t s ,  I n c .  v. Secretary of Defense,  631 F.  2d 9 5 3  ( D . C .  
C i r .  1 9 8 0 )  8 it was a v i o l a t i o n  of due p r o c e s s  amounting t o  a 
" c o n s t r u c t i v e  debarment" f o r  t h e  c o n t r a c t i n g  o f f i c e r  n o t  t o  
have n o t i f i e d  BMY of t h e  grounds  upon which it w a s  p e r c e i v e d  
n o n r e s p o n s i b l e  and f o r  BMY t o  have had a n  o p p o r t u n i t y  t o  
resDond t o  them b e f o r e  a d v e r s e  a c t i o n  w a s  t aken .  W e  were 
p r e s e n t e d  w i t h  t h e  same argument i n  Omeneco, Inc . ,  B-218343;  
B-218343 .2 ,  J u n e  1 0 ,  1 9 8 5 ,  85-1 CPD 11 660  , i n  which w e  
d i s t i n g u i s h e d  c o u r t -  d e c i s i o n s  such  as Old Dominion 

". . . from s i t u a t i o n s  i n v o l v i n g  a n e g a t i v e  
d e t e r m i n a t i o n  o f  r e s p o n s i b i l i t y  on t h e  basis of 
l a c k  of c a p a b i l i t y ,  as h e r e ,  because  t h o s e  
d e c i s i o n s  d e a l t  w i t h  t h e  p l a i n t i f f ' s  c o n s t i -  
t u t i o n a l  i n t e re s t  t o  be f r e e  from a governmenta l  

2/ The p r o t e s t e r  has n o t  persuaded  u s  t h a t  Oer t zen  is  
i n a p p l i c a b l e  t o  t h i s  case. r 
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defamat ion  of r e p u t a t i o n  ( a  p e r c e i v e d  l a c k  of 
i n t e g r i t y )  hav ing  a n  immediate and t a n g i b l e  e f f e c t  
on t h e  a b i l i t y  t o  do b u s i n e s s . "  

Here, u n l i k e  Old Dominion, i n  which t h e  p l a i n t i f f  had been 
d e n i e d  m u l t i p l e  c o n t r a c t s  based on a p e r c e p t i o n  t h a t  it 
l a c k e d  h o n e s t y  and i n t e g r i t y ,  t h e  Army's n o n r e s p o n s i b i l i t y  
d e t e r m i n a t i o n  does  n o t  conce rn  B M Y ' s  hones ty  o r  i n t e g r i t y  
b u t  i ts p r o d u c t i o n  c a p a b i l i t y  t o  per form one p a r t i c u l a r  
c o n t r a c t .  Moreover, BMY r e c e i v e d  a c o n t r a c t  award subse- 
q u e n t  t o  t h e  c o n t r a c t i n g  o f f i c e r ' s  d e t e r m i n a t i o n  h e r e  which 
b e l i e s  t h e  a s s e r t i o n  of a d e  f a c t o  debarment.  Accord ingly ,  
w e  f i n d  no merit t o  B M Y ' s  position. 
B M Y ' s  remaining p r o t e s t  grounds are t h a t  Comar f a i l e d  t o  
comply wi th  t h e  Walsh-Healey A c t ,  t h a t  it is no t  respon-  
s i b l e ,  and t h a t  it engaged i n  i l l e g a l  and c o l l u s i v e  
a c t i v i t i e s .  

W e  have c o n s i s t e n t l y  d e c l i n e d  t o  c o n s i d e r  p r o t e s t s  cha l l eng-  
ing  t h e  l e g a l  s t a t u s  of a f i r m  as a r e g u l a r  d e a l e r  o r  
manufac tu re r  w i t h i n  t h e  meaning of t h e  Walsh-Healey P u b l i c  
C o n t r a c t s  A c t .  See S tephan  Wood P r o d u c t s ,  Inc . ,  B-225631, 
Apr. 1 ,  1987, 87-TCPD 11 369; 4 C.F.R. § 21 . 3 ( m ) ( 9 ) .  AS f o r  
t h e  c o n t r a c t i n g  o f f i c e r ' s  a f f i r m a t i v e  d e t e r m i n a t i o n  of 
Comar's r e s p o n s i b i l i t y ,  where, as h e r e ,  t h e r e  is no showing 
of  f r a u d  o r  bad f a i t h  on t h e  par t  of p r o c u r i n g  o f f i c i a l s ,  we 
w i l l  n o t  review such  a d e t e r m i n a t i o n . -  - See Nat ionwide Glove 

87-2 CPD 624; 4 C . F . R .  § 2 1 . 3 ( m ) ( 5 ) .  With r e g a r d  t o  
I Co., I n c . ,  B-229690, Dec. 23, 1987, 67 Comp. Gen. - 

BMY ' s  a l l e g a t i o n  t h a t  Comar engaged i n  c o l l u s i v e  b idd ing  
a c t i v i t i e s  w i th  a n o t h e r  f i r m ,  we n o t e  t h a t  such  matters, i n  
t h e  f i r s t  i n s t a n c e ,  are  t o  be c o n s i d e r e d  by t h e  c o n t r a c t i n g  
o f f i c e r  i n  t h e  c o n t e x t  of a r e s p o n s i b i l i t y  d e t e r m i n a t i o n ,  
Conne l ly  C o n t a i n e r s ,  Inc . ,  B-227539, J u l y - 1 4 ,  1987, 
87-2 CPD 11 4 4 .  Moreover, since c o l l u s i v e  b idd ing  is a 
c r i m i n a l  o f f e n s e ,  if t h e  c o n t r a c t i n g  o f f i c e r  s u s p e c t s  t h a t  
t h e r e  is c o l l u s i o n  he  shou ld  r e f e r  t h e  matter t o  t h e  
A t t o r n e y  G e n e r a l .  A c m e  P r o d u c t s ,  I n c . ,  B-231846, J u l y  13, 
1988, 88-2 CPD l[ 4 7 .  I n  t h i s  case, t h e  p r o t e s t e r ' s  
a l l e u a t i o n s  of c o l l u s i o n  were no t  r a i s e d  u n t i l  a f t e r  t h e  
c o n t i a c t i n g  o f f i c e r  had de te rmined  Comar t o  be r e s p o n s i b l e  
and had made award t o  it. Although t h e  agency is of t h e  
o p i n i o n  t h a t  t h e  e v i d e n c e  p r e s e n t e d  by t h e  p r o t e s t e r  h a s  n o t  
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established that there was collusion, in view of the serious 
nature of the protester's allegations, they have been 
referred to the appropriate investigative division. 

Accordingly, the protest is denied in part and dismissed in 
part. 
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