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DIGEST 

1 .  A contracting officer properly may base a determination 
of nonresponsibility on a preaward survey without affording 
an offeror the opportunity to explain or otherwise defend 
against the survey information. 

2. Protest against a negative responsibility determination 
is denied where the determination was reasonably based on a 
cur rent negative preaward survey report that found protester 
did not have an adequate quality control system and did not 
demonstrate an ability to comply with the agency's 
specifications. 

DECISION 

Accurate Industries protests the rejection of its low bid by 
the U.S. Army Tank-Automotive Command (TACOM) under 
invitation for bids (IFB) No. DAAE07-88-B-J212, for trash 
containers. The contracting officer found Accurate 
nonresponsible and rejected its apparent low bid. The 
contracting officer based his nonresponsibility determina- 
tion on a preaward survey report which cited the firm's lack 
of a written quality manual or policy as well as a lack of 
complete knowledge of the IFB's basic performance specifica- 
tion as the basis for the nonresponsibility determination. 

We deny the protest. 

At bid opening Accurate was the apparent low bidder. Since 
neither TACOM nor the Defense Contract Administration 
Services Manaqement Area office in Philadelphia, which 
performed the preaward survey, had any record of Accurate 
performing on a previous government contract, the 



c o n t r a c t i n g  o f f i c e r  dec ided  t h a t  it was n e c e s s a r y  t o  perform 
a preaward s u r v e y  i n  o r d e r  t o  d e t e r m i n e  whether  Accurate was 
r e s p o n s i b l e .  F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n  ( F A R )  
5 9.106-1 ( a )  . 
Accurate claims t h a t  t h e  c o n t r a c t i n g  o f f i c e r  was wrong i n  
f i n d i n g  it n o n r e s p o n s i b l e ,  and compla ins  t h a t  it was not  
g i v e n  a n  o p p o r t u n i t y  t o  e x p l a i n  o r  r e b u t  t h e  f i n d i n g s  upon 
which t h e  d e t e r m i n a t i o n  was made. W e  w i l l  n o t  q u e s t i o n  a 
n e g a t i v e  r e s p o n s i b i l i t y  d e t e r m i n a t i o n  u n l e s s  t h e  p r o t e s t e r  
shows bad f a i t h  on t h e  p a r t  of t h e  agency o r  t h a t  t h e  
d e t e r m i n a t i o n  lacks any r e a s o n a b l e  basis. O e r t z e n  & Co., 
GmbH, - B-228537, Feb. 17, 1988, 88-1 CPD 158. Accura te  has 
n o t  a l l e g e d  o r  shown bad f a i t h  on t h e  agency ' s  p a r t ;  
t h e r e f o r e ,  it m u s t  show t h a t  there  was no r e a s o n a b l e  b a s i s  
f o r  t h e  c o n t r a c t i n g  o f f i c e r  ' s d e t e r m i n a t i o n .  

The c o n t r a c t i n g  o f f i c e r  may base a n o n r e s p o n s i b i l i t y  
d e t e r m i n a t i o n  on t h e  e v i d e n c e  i n  t h e  r e c o r d  w i t h o u t  
a f f o r d i n g  t h e  o f f e r o r  an  o p p o r t u n i t y  t o  e x p l a i n  o r  o t h e r w i s e  
de fend  a g a i n s t  t h e  ev idence .  Cknneco, Inc . ;  A e r o j e t  
P r o d u c t i o n  Co., 8-218343, B-218343.2, J u n e  10, 1985, 85-1 
CPD q[ 660. The c o n t r a c t i n g  o f f i c e r  here p r i m a r i l y  based h i s  
d e t e r m i n a t i o n  on t h e  s u r v e y  team's f i n d i n g  o f  A c c u r a t e ' s  
l a c k  of a w r i t t e n  q u a l i t y  c o n t r o l  manual o r  p o l i c y .  The 
f i r m  d i s p u t e s  t h i s  f i n d i n g .  Accura t e  claims it provided  a 
c h e c k l i s t  t o  t h e  preaward s u r v e y  team as proof  of i t s  
q u a l i t y  c o n t r o l  p rocedures  which it u s e s  on e v e r y  o r d e r .  To 
e n s u r e  q u a l i t y  c o n t r o l ,  Accurate asserts t h a t  it f o r m u l a t e s  
a q u a l i t y  c o n t r o l  p l an  f o r  each o r d e r  and t h e n  its employees 
per form n e c e s s a r y  i n s p e c t i o n s .  Accurate b e l i e v e s  t h e s e  
p r o c e d u r e s  are adequa te  because t h e  p roduc t  is n o t  h i g h l y  
t e c h n i c a l  o r  complex and t h e  c h e c k l i s t  has  been s u f f i c i e n t  
t o  produce t h o u s a n d s  of c o n t a i n e r s  f o r  t h e  commercial  
marke t  . 
C o n t r a r y  t o  Accurate 's  p o s i t i o n  t h a t  because t h e  c o n t a i n e r s  
are n o t  complex i t s  q u a l i t y  c o n t r o l  p rocedure  is adequate, 
t h e  agency b e l i e v e s  t h a t  s i n c e  t h e  c o n t a i n e r s  are t o  
t r a n s p o r t  h a z a r d o u s  m a t e r i a l  it i s  impor t an t  t h a t  t h e y  be  
manufac tured  i n  acco rdance  w i t h  t h e  a p p l i c a b l e  m i l i t a r y  
s p e c i f i c a t i o n  and t h a t  t h e  q u a l i t y  c o n t r o l  p l a n  be s u f f  i- 
c i en t  t o  assure t h i s .  The c o n t r a c t i n g  o f f i c e r ,  however, d i d  
n o t  b e l i e v e  t h a t  t h e  c h e c k l i s t  showed ev idence  of a n  
acceptable q u a l i t y  i n s p e c t i o n  sys tem t o  assure compliance 
wi th  t h e  s p e c i f i c a t i o n s .  The c h e c k l i s t  was de te rmined  t o  be 
i n s u f f i c i e n t  because it w a s  s eeming ly  a n  end i t e m  i n s p e c t i o n  
sys tem o n l y  wi th  no  p r o v i s i o n  f o r  i n -p rocess  i n s p e c t i o n .  
The c o n t r a c t i n g  o f f i c e r  w a s  a l s o  t r o u b l e d  by t h e  c h e c k l i s t ' s  
f a i l u r e  t o  ment ion p a i n t i n g  p r o c e d u r e s ,  p a r t i c u l a r l y  
i n - p r o c e s s  r e q u i r e m e n t s  such  as c l e a n i n g ,  s a n d b l a s t i n g ,  
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s a n d i n g  or  pr iming .  W e  b e l i e v e  t h e  agency r easonab ly  
concluded  t h a t  A c c u r a t e ' s  q u a l i t y  c o n t r o l  sys t em was 
d e f i c i e n t .  Oer t zen  b Co., GmbH, B-228537, supra. T h i s  is 
so because it is clear t h a t  t h e  p r o t e s t e r ' s  e x i s t i n g  q u a l i t y  
c o n t r o l  system is rudimentary  and t h a t  any a d d i t i o n a l  
q u a l i t y  c o n t r o l  p rocedures  it b e l i e v e s  are n e c e s s a r y  a r e  
c r e a t e d  on a n  ad hoc b a s i s  a f t e r  a n  o r d e r  is  rece ived .  
While t h i s  a p p a r e n t l y  h a s  proven s u f f i c i e n t  f o r  t h e  
c o n t a i n e r s  s o l d  commerc ia l ly  t h e  agency r easonab ly  has  
de t e rmined  t h a t  compl iance  wi th  i t s  s p e c i f i c a t i o n s  cannot  b e  
a s s u r e d  i n  t h i s  manner. 

The su rvey  team w a s  f u r t h e r  s k e p t i c a l  of Accurate's a b i l i t y  
t o  per form t h e  c o n t r a c t  because of i ts i n a b i l i t y  t o  produce 
a comple te  copy of t h e  s o l i c i t a t i o n ' s  b a s i c  performance 
s p e c i f i c a t i o n ,  MIL-T-4670 1E. According t o  t h e  agency,  
Accurate c o u l d  o n l y  produce t w o  of t h e  s p e c i f i c a t i o n s  
36 pages .  The mis s ing  pages  cove red ,  among o t h e r  t h i n g s  
d i m e n s i o n a l  r equ i r emen t s ,  s t e e l  gauge r equ i r emen t s  and t h e  
q u a l i t y  a s s u r a n c e  p r o v i s i o n s .  Accura te  claims t o  have had 
t h e  n e c e s s a r y  pages "on hand'' b u t  t h e y  were n o t  shown t o  t h e  
s u r v e y  team. S i n c e  t h e  o f f e r o r  h a s  t h e  burden of demonstra-  
t i n g  i t s  r e s p o n s i b i l i t y  a t  t h e  t i m e  of a preaward s u r v e y ,  
w e  a g r e e  t h a t  t h e  s u r v e y  team c o u l d  r e a s o n a b l y  assume that 
Accurate 's  f a i l u r e  t o  have a comple te  copy of t h e  main 
government s p e c i f i c a t i o n s  o r  t o  show any knowledge of t h e i r  
c o n t e n t s ,  a l o n g  w i t h  t h e  l a c k  of a q u a l i t y  manual o r  p o l i c y ,  
cast doub t  on Accurate's a b i l i t y  t o  per form t h e  c o n t r a c t  i n  
acco rdance  w i t h  t h e  s p e c i f i c a t i o n s .  P r o d u c t s  Research  and 
Chemical Corp. ,  B-214293, J u l y  30, 1984, 84-2 CPD 1 1 2 2 .  

F i n a l l y ,  Accurate is concerned t h a t  t h e  p r e s e n t  nonresponsi-  
b i l i t y  d e t e r m i n a t i o n  w i l l  ac t  as a d e  f a c t o  debarment from 
f u t u r e  procurements  o r  i n  some way E e j e  government 
a g e n c i e s  a g a i n s t  it. A c c u r a t e ' s  concern  is  misp laced .  The 
r e s p o n s i b i l i t y  d e t e r m i n a t i o n  was based o n  A c c u r a t e ' s  l a c k  o f  
r e s p o n s i b i l i t y  a t  t h e  t i m e  of t h e  preaward s u r v e y .  The 
d e t e r m i n a t i o n  c l e a r l y  focused  on t h e  s u r v e y  team's percep-  
t i o n  of Accurate's c u r r e n t  mi sunde r s t and ing  of t h e  govern- 
men t ' s  s p e c i f i c a t i o n s  and its l a c k  of a n  a c c e p t a b l e  q u a l i t y  
p l a n  p o l i c y .  F u t u r e  d e t e r m i n a t i o n s  w i l l  be based on t h e  
f i r m ' s  c a p a b i l i t y  a t  t h e  t i m e  of t h e  procurement .  The 
A e r o n e t i c s  D i v i s i o n  of AAR Brooks & P e r k i n s ,  B - 2 2 2 5 m  
B-222791, Aug. 5 ,  1986, 86-2 CPD 7 151. 

The p r o t e s t  is den ied .  

James F. Hinchman 
G e n e r a l  Counse l  
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