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DIGBST 

1. Where the agency's and the protester's versions of the 
facts conflict concerning when the protester was orally 
notified that part of its offer was considered unacceptable, 
the General Accounting Office will resolve doubt over 
whether the protest was timely filed within 10 days of that 
notification in the protester's favor. 

2 .  Protester's interpretation of a clause in a solicita- 
tion for dental services as allowinq substitution of 
dentists initially proposed by the protester with dentists 
proposed by other offerors is reasonable where the 
solicitation does not specifically prohibit such practice. 

DECISION 

Med-National, Inc., protests a partial rejection of its 
offer under request for proposals (RFP) No. F41689-88-R- 
A122, issued by Randolph Air Force Base for general dental 
services at various locations throughout the United States. 

We sustain the protest. 

The solicitation sought a contract for 1 to 3 full-time 
equivalent (FTE) dentists at 69 Air Force bases, for a 
total of 98 FTEs. Separate contracts were to be awarded for 
each location for a basic period of 1 year with options for 
4 additional years. The RFP stated that, in order to be 
considered acceptable for award, offerors were required to 
submit credentials packages for each dentist and to 
designate the location for which each dentist was offered. 
After proposals were judged to be technically acceptable, 
individual contracts would be awarded on the basis of the 
lowest total price for the basic contract period and all 
options at each location. 



The A i r  Fo rce  r e c e i v e d  3 7  p r o p o s a l s .  A commit tee  reviewed 
t h e  c r e d e n t i a l s  s u b m i t t e d  f o r  e a c h  d e n t i s t ,  and p rov ided  a 
l i s t  of a c c e p t a b l e  and u n a c c e p t a b l e  d e n t i s t s  t o  t h e  
c o n t r a c t i n g  o f f i c e r ,  who t h e n  selected t h e  a p p a r e n t  
s u c c e s s f u l  o f f e r o r s  a t  each  s i t e  based  on o f f e r i n g  t h e  low 
t o t a l  p r i c e  a t  a s i t e  and having  s u b m i t t e d  approved  
c r e d e n t i a l s  f o r  t h e  r e q u i r e d  number of d e n t i s t s  a t  t h a t  
s i te .  I n  acco rdance  wi th  the RFP, n o t i c e s  of c o n d i t i o n a l  
award were s e n t  t o  n i n e  o f f e r o r s ,  i n v i t i n g  each  t o  submi t  
n o t a r i z e d  l e t t e r s  from t h e  d e n t i s t s  t h e y  proposed t o  u s e  
s t a t i n g  t h a t  t h e  d e n t i s t s  i n t ended  t o  begin  work a t  a 
p a r t i c u l a r  s i t e  by October  3 ,  1988, t h e  RFP's s t a r t i n g  d a t e  
f o r performance.  

Med-National was t h e  a p p a r e n t  s u c c e s s f u l  o f f e r o r  a t  2 9  
sites. A f t e r  r e c e i v i n g  a n o t i c e  of c o n d i t i o n a l  award, t h e  
p r o t e s t e r  o b t a i n e d  l e t t e r s  of i n t e n t  from 36 o f  t h e  4 6  
d e n t i s t s  which it i n i t i a l l y  had proposed f o r  t h e  29 s i t e s ,  
b u t  cou ld  n o t  o b t a i n  l e t t e r s  of i n t e n t  from 1 0  d e n t i s t s .  
Consequent ly ,  Med-National c o n t a c t e d  1 0  d e n t i s t s  whose 
c r e d e n t i a l s  had n o t  been o r i g i n a l l y  submi t t ed  as part of 
t h a t  f i r m ' s  p r o p o s a l ,  bu t  had been s u b m i t t e d  by o t h e r  
o f f e r o r s  under t h e  s o l i c i t a t i o n ,  and who had passed  t h e  
c r e d e n t i a l s  review.  Med-National reviewed and s u b m i t t e d  t o  
t h e  A i r  Fo rce  l e t t e r s  of i n t e n t  from t h o s e  s u b s t i t u t e  
d e n t i s t s  . 
On September  5 ,  1988, t h e  c o n t r a c t i n g  o f f i c e r  de t e rmined  
t h a t  under t h e  terms of t h e  s o l i c i t a t i o n  Med-National c o u l d  
o n l y  u s e  t h o s e  d e n t i s t s  it had o r i g i n a l l y  s u b m i t t e d ,  and 
r e j e c t e d  Med-National 's  o f f e r  as t e c h n i c a l l y  u n a c c e p t a b l e  
f o r  t h e  n i n e  l o c a t i o n s  a t  which s u b s t i t u t e  d e n t i s t s  had been 
s u b m i t t e d .  Med-National f i l e d  a p r o t e s t  i n  o u r  O f f i c e  on 
September  19, a r g u i n g  t h a t  t h e  RFP a l lowed  it t o  s u b s t i t u t e  
d e n t i s t s  t h a t  had passed  t h e  c r e d e n t i a l s  review,  even i f  
a n o t h e r  o f f e r o r  i n i t i a l l y  had s u b m i t t e d  t h e  names and 
c r e d e n t i a l s  of t h o s e  d e n t i s t s .  

The A i r  Fo rce  c o n t e n d s  t h a t  Med-National 's  p r o t e s t  shou ld  be 
d i s m i s s e d  as u n t i m e l y  because  t h e  c o n t r a c t i n g  o f f i c e r  t o l d  
a Med-National r e p r e s e n t a t i v e  on August  29 ,  1988, t h a t  t h e  
s o l i c i t a t i o n  d i d  n o t  a l l o w  Med-National t o  s u b m i t  l e t t e r s  of  
i n t e n t  from d e n t i s t s  t h a t  Med-National had n o t  proposed i n  
i t s  i n i t i a l  o f f e r .  The A i r  Force  a r g u e s  t h a t  s ince  Med- 
N a t i o n a l ' s  p r o t e s t  was n o t  f i l e d  u n t i l  September 19,  more 
t h a n  1 0  working d a y s  a f t e r  Med-National knew its b a s i s  f o r  
p r o t e s t ,  it is un t ime ly  under our Bid P r o t e s t  R e g u l a t i o n s ,  
which r e q u i r e  t h a t  a p r o t e s t  of o t h e r  t h a n  an a p p a r e n t  
s o l i c i t a t i o n  i m p r o p r i e t y  be f i l e d  w i t h i n  1 0  working d a y s  
a f te r  t h e  b a s i s  f o r  t h e  p r o t e s t  is known. 4 C.F.R. 
S 2 1 . 2 ( a ) ( 2 )  ( 1 9 8 8 ) .  
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Med-National d e n i e s  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  t o l d  i t s  
r e p r e s e n t a t i v e  on August 29 t h a t  o n l y  d e n t i s t s  o r i g i n a l l y  
l i s t e d  i n  its p r o p o s a l  cou ld  submi t  l e t t e r s  of i n t e n t  t o  
work f o r  Med-National. The p r o t e s t e r  h a s  s u b m i t t e d  a n  
a f f i d a v i t  from i t s  e x e c u t i v e  v i c e - p r e s i d e n t  s t a t i n g  t h a t  t h e  
c o n v e r s a t i o n  w a s  g e n e r a l ,  r e g a r d i n g  t h e  u s e  of a d e n t i s t ' s  
c r e d e n t i a l s  by more t h a n  one o f f e r o r ,  and t h a t  it d i d  no t  
p u t  Med-National on n o t i c e  t h a t  s u c h  u s e  w a s  no t  a l lowed.  
According t o  Med-National, it was n o t  informed t h a t  i ts 
p r o p o s a l  had been r e j e c t e d  i n  p a r t  because of t h e  u s e  o f  
s u b s t i t u t e  d e n t i s t s  u n t i l  t h e  c o n t r a c t i n g  o f f i c e r  m e t  w i t h  
t h e  f i rm's p r e s i d e n t  on September 9. 

W e  c o n s i d e r  t h e  p r o t e s t  t o  be t i m e l y  because it is n o t  clear 
from t h e  r e c o r d  when Med-National f i r s t  became aware of t h e  
basis f o r  p r o t e s t .  It  is our p r a c t i c e  t o  r e s o l v e  d o u b t s  
ove r  when a p r o t e s t e r  f i r s t  becomes aware of i ts basis f o r  
p r o t e s t  i n  t h e  p r o t e s t e r ' s  f a v o r  f o r  t i m e l i n e s s  purposes .  
Hooven Al l i son- -Reques t  f o r  R e c o n s i d e r a t i o n ,  B-224785.2, 
Mar. 6, 1987, 87-1 CPD lf 257. Because t h e  c o n t r a c t i n g  
o f f i c e r  d i d  no t  re ject  t h e  p r o t e s t e r ' s  p r o p o s a l  i n  p a r t  as 
t e c h n i c a l l y  u n a c c e p t a b l e  u n t i l  September 5, and t h e  
p r o t e s t e r  con tends  it was n o t  informed of t h e  basis  f o r  t h i s  
r e j e c t i o n  u n t i l  September  9, we c o n s i d e r  t h e  p r o t e s t  t o  be 
t i m e l y  f i l e d  w i t h i n  1 0  working days  a f t e r  t h e  p r o t e s t e r  
became aware of i t s  basis  f o r  p r o t e s t .  

The r e l e v a n t  p r o v i s i o n s  of t h e  RFP a re  found i n  s e c t i o n  M, 
" E v a l u a t i o n  F a c t o r s  f o r  Award." Pa rag raph  7 of s e c t i o n  M 
s t a t e d ,  i n  p e r t i n e n t  p a r t :  

"a. Upon i d e n t i f i c a t i o n  of t h e  a p p a r e n t  
successful o f f e r o r  a t  e a c h  s i te ,  a 'No t i ce  o f  
C o n d i t i o n a l  Award ( N C A ) '  w i l l  be s e n t  t o  t h e  
i d e n t i f i e d  f i r m s / i n d i v i d u a l s  a d v i s i n g  them 
t h e y  are t h e  a p p a r e n t  s u c c e s s f u l  o f f e r o r  and 
subsequen t  award w i l l  be made t o  them 
c o n t i n g e n t  upon t h e i r  f u l f i l l i n g  t h e  
r equ i r emen t s  se t  f o r t h  i n  t h i s  c l a u s e .  

"b. The f i r m s / i n d i v i d u a l s  r e c e i v i n g  a ' N o t i c e  
o f  C o n d i t i o n a l  Award' s h a l l ,  no l a t e r  t h a n  
3:OO PM on  1 Sep  88, f u r n i s h  from each  
proposed  FTE a t  t h e  si tes i d e n t i f i e d  i n  t h e i r  
NCA t h e  f o l l o w i n g :  
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i )  A n o t a r i z e d  l e t t e r  from t h e  FTE confirming 
h i s / h e r  i n t e n t  t o  commence work a t  t h e  A i r  Force 
i n s t a l l a t i o n  ( t h e  l e t t e r  should i d e n t i f y  t h e  
s i t e )  on 3 O c t  88. 

i i )  A r e n e w a l  o r  no ta r i zed  l e t t e r  of 
i n t e n t  t o  renew or a copy of submit ted 
a p p l i c a t i o n  of renewal of any o r  a l l  of 
t h e  fo l lowing  documents t h a t  w i l l  e x p i r e  
p r i o r  t o  3 O c t  88: 

1.  D e n t a l  L i c e n s e  
2. CPR C e r t i f i c a t i o n  
3 .  DEA C e r t i f i c a t i o n  

"c. F a i l u r e  t o  provide t h i s  information by 
t h e  date and t i m e  s p e c i f i e d  i n  subparagraph 
( b )  above s h a l l  resu l t  i n  t h e  r e j e c t i o n  of t h e  
o f f e r o r ' s  p roposa l  a t  t h e  a p p l i c a b l e  sites 
(award w i l l  s t i l l  be made on those  s i t e s  f o r  
which t h e  a p p r o p r i a t e  in format ion  was 
p rov ided) .  . . . 
'Id. The i d e n t i f i e d  low o f f e r o r  may i d e n t i f y  
o t h e r  t h a n  t h e  o r i g i n a l l y  o f f e r e d  FTE t o  f i l l  
a s i t e ,  provided t h e  newly o f fe red  FTE 
f u l f i l l s  t h e  requirements  i n  ( b )  above and 
has p rev ious ly  passed t h e  c r e d e n t i a l s  review 
performed i n  conjunct ion  with t h i s  s o l i c i t a -  
t i o n .  O f f e r o r s  may not  submit an FTE t h a t  has 
not  p rev ious ly  been c r e d e n t i a l e d  under t h i s  
s o l i c i t a t i o n .  

"e. Award w i l l  be made t o  t h o s e  o f f e r o r s  
r ece iv ing  a n  NCA and who s u c c e s s f u l l y  provide  
t h e  informat ion  requi red  i n  subparagraph ( b )  
above. 'I 

Med-National bases its p r o t e s t  on s e c t i o n  M ,  paragraph 7d, 
which it argues  s p e c i f i c a l l y  permi ts  a low o f f e r o r  t o  u s e  
any d e n t i s t  who has  passed t h e  c r e d e n t i a l s  review under t h i s  
RFP and who f u l f i l l s  t h e  requirements  i n  paragraph 7b. Med- 
Na t iona l  contends t h a t  nothing i n  paragraph 7d p r o h i b i t s  t h e  
u s e  of a p a r t i c u l a r  d e n t i s t  on t h e  b a s i s  t h a t  t h e  d e n t i s t  
was not  p a r t  of an  o f f e r o r ' s  o r i g i n a l  proposal .  

The A i r  Force d i s a g r e e s  with Med-National's i n t e r p r e t a t i o n  
of paragraph 7d, ma in ta in ing  t h a t  t h e  phrase "newly o f f e r e d  
FTE" means a d e n t i s t  t h a t  is new a t  t h e  s i t e  awarded t o  a 
p a r t i c u l a r  o f f e r o r ,  b u t  p rev ious ly  included i n  t h e  par- 
t i c u l a r  o f f e r o r ' s  proposal .  The A i r  Force a rgues  t h a t  when 
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read i n  con tex t  wi th  t h e  o t h e r  s o l i c i t a t i o n  p rov i s ions ,  t h e  
only reasonable  i n t e r p r e t a t i o n  of paragraph 7d is  t h a t  any 
d e n t i s t  o f f e r e d  m u s t  have p rev ious ly  been o f fe red  under t h e  
same o f f e r o r ' s  proposal .  The agency re l ies  on s e c t i o n  L, 
paragraph 29 ,  which p r o h i b i t s  o f f e r o r s  from submi t t ing  new 
credent ia ls  packages o r  updates t o  prev ious ly  submi t ted  
c redent ia l s  f o r  e v a l u a t i o n  purposes a f t e r  t h e  J u l y  7 c los ing  
date  f o r  r e c e i p t  of proposals .  The A i r  Force contends t h a t ,  
because Med-National had not submit ted c r e d e n t i a l s  i t s e l f  
f o r  t h e  newly o f f e r e d  FTEs, i ts proposal  f o r  t h e s e  d e n t i s t s  
was not t e c h n i c a l l y  accep tab le  under s e c t i o n  M, paragraph 
3d, which r e q u i r e s  a n  o f f e r o r  t o  provide t h e  c r e d e n t i a l s  f o r  
each d e n t i s t  o f f e r e d  i n  order  t o  be considered t e c h n i c a l l y  
accep tab le .  I n  t h e  a l t e rna t ive ,  t h e  A i r  Force a rgues  t h a t  
Med-National w a s  p r o h i b i t e d  from updat ing its c r e d e n t i a l  
package t o  inc lude  t h e  newly proposed, s u b s t i t u t e  d e n t i s t s .  

Where, as  here, a d i s p u t e  ex i s t s  as t o  t h e  actual meaning of 
a s o l i c i t a t i o n  requirement,  we read the  s o l i c i t a t i o n  as a 
whole and i n  a manner t h a t  g i v e s  e f f e c t  t o  a l l  i t s  
p r o v i s i o n s  i n  a n  e f f o r t  t o  r e so lve  t h e  d i spu te .  Energy 
Main tenance  Corp., B-223328, Aug. 27, 1986, 86-2 CPD lf 234. 
I n  our opinion,  Med-National's i n t e r p r e t a t i o n  of t h e  RF"P-- 
pe rmi t t i ng  o f f e r o r s  t o  submit names of d e n t i s t s  t h a t  had n o t  
been l i s t e d  i n  t h e i r  i n i t i a l  proposal  but  whose c r e d e n t i a l s  
had been determined t o  be accep tab le  under t h i s  
p r  ocur ement-- is  c o r r e c t  . 
W e  f i n d  no p rov i s ion  i n  t h e  RFP t h a t  p r o h i b i t s  t h e  s u b s t i t u -  
t i o n  of d e n t i s t s  a f t e r  a n o t i c e  of c o n d i t i o n a l  award has  
been rece ived ,  even i f  t h e  s u b s t i t u t e  d e n t i s t s  were p a r t  of 
another  o f f e r o r ' s  credent ia ls  package. In  f a c t ,  paragraph 
7d of s e c t i o n  M s p e c i f i c a l l y  s ta tes  t h a t  t h e  i d e n t i f i e d  low 
o f f e r o r  may i d e n t i f y  "o the r  than  t h e  o r i g i n a l l y  o f f e r e d  
[ d e n t i s t ]  t o  f i l l  a s i te ,"  provided only t h a t  t h e  s u b s t i t u t e  
d e n t i s t  has been approved by t h e  credent ia ls  committee i n  
con junc t ion  w i t h  t h i s  s o l i c i t a t i o n .  The express  terms of 
s e c t i o n  M, paragraph 7d s ta te  t h a t  t h e  o n l y  l i m i t a t i o n  on a 
proposed awardee 's  a b i l i t y  t o  s u b s t i t u t e  one d e n t i s t  f o r  
another  is  t h a t  t h e  s u b s t i t u t e  m u s t  have been approved by 
t h e  c r e d e n t i a l s  committee i n  t h i s  procurement. 

From a reading of t h e  RFP as a whole, it is clear t h a t  t h e  
A i r  Force was, i n  e f f e c t ,  t r e a t i n g  t h e  proposed d e n t i s t s  as 
in t e rchangeab le  employees who could be s u b s t i t u t e d  f o r  each 
o t h e r  i n  t h e  event  a proposed d e n t i s t  became unava i l ab le  t o  
work f o r  t h e  Air Force f o r  any reason. For example, 
paragraph L28 e x p r e s s l y  allowed an o f f e r o r  t o  l i s t  a d e n t i s t  
f o r  up t o  t h r e e  d i f f e r e n t  l o c a t i o n s  and a l s o  provided t h a t  
d e n t i s t s  could be l i s t e d  as "backups" t o  t h e  f i r s t  choice  
where a p p r o p r i a t e .  Moreover, t h e  RFP d i d  not  p r o h i b i t  any 
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d e n t i s t  from being l i s t e d  i n  more than  one o f f e r o r ' s  
proposal .  Another example is found i n  paragraph €323 of t h e  
RFP which s p e c i f i c a l l y  noted t h a t  a proposed d e n t i s t  might 
become unavai lab le  be fo re  t h e  s t a r t  of performance and, 
t h e r e f o r e ,  allowed another  c r e d e n t i a l e d  d e n t i s t  t o  be 
s u b s t i t u t e d  f o r  t h e  unavai lab le  d e n t i s t  a f t e r  award. I n  
a d d i t i o n ,  paragraph H20 a l lows  c o n t r a c t o r s  t o  r e a s s i g n  
d e n t i s t s  t o  new l o c a t i o n s  and t o  r ep lace  d e n t i s t s  who a r e  
reass igned  with f u l l y  q u a l i f i e d  replacements a f t e r  award. 
The common th read  i n  each of t h e s e  s u b s t i t u t i o n  s i t u a t i o n s  
i s  t h a t  a f u l l y  q u a l i f i e d  or  c r e d e n t i a l e d  s u b s t i t u t e  has t o  
be provided. I n  our opinion,  these clauses lend f u r t h e r  
suppor t  t o  our conclus ion  t h a t  Med-National should have been 
allowed t o  s u b s t i t u t e  one c r e d e n t i a l e d  d e n t i s t  f o r  another  
once Med-National w a s  eva lua ted  as t h e  low-pr iced, 
t e c h n i c a l l y  a c c e p t a b l e  o f f e r o r  a t  any l o c a t i o n .  

The A i r  Force's r e l i a n c e  upon paragraph L29--which p r o h i b i t s  
submission of new c r e d e n t i a l s  packages o r  updates of 
p r e v i o u s l y  submit ted c r e d e n t i a l s  packages--to reject  Med- 
N a t i o n a l ' s  o f f e r  of s u b s t i t u t e  d e n t i s t s  i s  misplaced. As 
Med-National p o i n t s  out ,  i ts i n i t i a l  p roposa l  was determined 
t o  be a c c e p t a b l e  and it d i d  not submit c r e d e n t i a l s  f o r  any 
d e n t i s t  a f t e r  t h e  c l o s i n g  date i n  con t r aven t ion  of paragraph 
L29, s i n c e  t h e  newly o f f e r e d  d e n t i s t s  had a l r e a d y  been 
eva lua ted  and approved i n  t h i s  procurement. 

The A i r  Force a rgues  t h a t  a l lowing  Med-National t o  sub- 
s t i t u t e  d e n t i s t s  i n  t h i s  manner p u t s  o t h e r  o f f e r o r s  who had 
t h e  expense of provid ing  the c r e d e n t i a l s  packages a t  a 
compe t i t i ve  disadvantage.  W e  d i sag ree .  Med-National had 
t h e  same expense, since i n  o rde r  t o  be found t e c h n i c a l l y  
a c c e p t a b l e  and r e c e i v e  a n o t i c e  of c o n d i t i o n a l  award i n  t h e  
f i r s t  p l ace ,  it submit ted c r e d e n t i a l s  packages f o r  t h e  46 
d e n t i s t s  it i n i t i a l l y  l i s t e d .  O f f e r o r s  had t h e  choice  of 
submi t t i ng  as many o r  as few d e n t i s t s  and accompanying 
c r e d e n t i a l s  packages as they  wanted under s e c t i o n  L28, and 
could t h e r e f o r e  ad j u s t  t h e i r  p roposa l  c o s t s  acco rd ing ly ,  
b u t  t h i s  is a bus iness  d e c i s i o n  l e f t  t o  each o f f e r o r .  J u s t  
as we have recognized t h a t  it is n e i t h e r  u n u s u a l  nor 
i n h e r e n t l y  improper f o r  an  awardee t o  r e c r u i t  and h i r e  
personnel  employed by an incumbent  c o n t r a c t o r  t h a t  was a l s o  
a competing o f f e r o r ,  w e  b e l i e v e  t h a t  a c o n d i t i o n a l  awardee 
such as Med-National may recrui t  d e n t i s t s  i n i t i a l l y  
submi t ted  by o t h e r  o f f e r o r s ,  since t h e r e  was nothing i n  t h e  
R F P  t o  p r o h i b i t  t h e  p r a c t i c e .  See App l i ca t ions  Research 
Corp., B-230097, May 25,  1988, BS-1 CPD 11 499. 
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Accord ing ly ,  we s u s t a i n  Med-National 's  p r o t e s t  and by l e t t e r  
of t o d a y  t o  t h e  Ac t ing  S e c r e t a r y  of t h e  A i r  Force,  w e  
recommend t h a t  t h e  A i r  Force  award Med-National c o n t r a c t s  
f o r  t h e  n i n e  l o c a t i o n s  a t  which Med-National o f f e r e d  
q u a l i f i e d  s u b s t i t u t e  d e n t i s t s .  In  a d d i t i o n ,  we f i n d  t h a t  
Med-National is  e n t i t l e d  t o  t h e  c o s t  of f i l i n g  and p u r s u i n g  
t h e  p r o t e s t ,  i n c l u d i n g  a t t o r n e y s '  f e e s .  - See 4 C.F.R.  
§ 2 1 . 6 ( d )  ( 1  1 . 
The p r o t e s t  is s u s t a i n e d .  

Compt r o l l e  r Gdne r a1 
of  t h e  Uni ted  S t a t e s  
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