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DIGEST 

1. The General Accounting Office will not review an 
affirmative determination of responsibility absent a showing 
of possible fraud or bad faith on the part of the procure- 
ment officials or that definitive responsibility criteria in 
the solicitation were misapplied. 

2 .  
were its protest sustained, protester does not have the 
required direct interest in the contract award to be 
considered an interested party under General Accounting 
Off ice Bid Protest Regulations. Allegation that lower 
priced bidders may be found nonresponsible is too tenuous to 
support a finding that protester is an interested party to 
protest an award to low bidder. 

Where protesting firm would not be in line for award , 

DBCISION 

Keal Cases, Inc., protests the award of a contract to ISM 
Incorporated under invitation for bids (IFB) No. DAKF24-88- 
B-1085, issued by the Department of the Army, for the 
acquisition of transit and storage cases for the Zenith 
2-248 computer system. Keal alleges that no bidder, other 
than Keal, is capable of supplyinq cases which comply with 
the IFB's specifications. Keal also argues that ISM'S bid 
should have been rejected as nonresponsive because the 
descriptive literature it submitted with its bid reveals 
that its case will not meet the Army's specifications. 

We dismiss the protest. 

The Army issued the IFB on August 16, 1988,  and bid opening 
was held on September 1 9 .  The IFB required descriptive 
literature. Six bids were received at bid opening; ISM 
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submit ted t h e  second low b i d ,  and Kea1 submitted t h e  f i f t h  
low b id .  The low b idder  w a s  determined t o  be nonresponsive.  
Following a pre-award survey ,  ISM was awarded t h e  c o n t r a c t  
on October 24.  Keal then  f i l e d  i t s  p r o t e s t  on October 2 7 .  

I n  i ts p r o t e s t ,  Kea1 a l l e g e d  t h a t  o the r  b idde r s  had made a 
"mis rep resen ta t ion  of f a c t , "  presumably i n  t h e i r  b i d s ,  t h a t  
t h e y  could comply with t h e  s p e c i f i c a t i o n s .  Keal subse- 
quen t ly  expla ined  t h a t  it w a s  cha l lenging  not  any p a r t i c u l a r  
s t a t e m e n t  i n  t h e  o t h e r  b i d s ,  b u t  t h e  a b i l i t y  of t h e  o the r  
b idders  t o  s a t i s f a c t o r i l y  perform t h e  c o n t r a c t  s i n c e  t h e r e  
ex i s t s  only one s u p p l i e r  which manufactures a component of 
t h e  i t e m  i n  conformity with t h e  s p e c i f i c a t i o n s  and none of 
t h e  o t h e r  b idde r s  has a bus iness  r e l a t i o n s h i p  with t h a t  
manufacturer o r  has  made arrangements t o  purchase t h e  
component from t h e  p a r t i c u l a r  s u p p l i e r .  Thus, by its 
a s s e r t i o n  of m i s r e p r e s e n t a t i o n ,  Keal is  merely cha l l eng ing  
t h e  a b i l i t y  of t h e  o t h e r  b i d d e r s  t o  comply wi th  t h e  
s p e c i f i c a t i o n s .  

A p r o t e s t  ques t ion ing  an  awardee 's  a b i l i t y  t o  comply with 
t h e  s p e c i f i c a t i o n s  is a c h a l l e n g e  t o  t h e  c o n t r a c t i n g  
o f f i c e r ' s  a f f i r m a t i v e  de t e rmina t ion  t h a t  t h e  f i rm is a 
r e spons ib l e  c o n t r a c t o r .  TLC Systems, B-231969, Sept.  13, 
1988, 88-2 C P D  11 238. Here, t h e  c o n t r a c t i n g  o f f i c e r  
determined t h a t  ISM w a s  respons ib le . l /  Because such a 
de termina t ion  i s  based i n  l a r g e  measure on s u b j e c t i v e  
judgments which g e n e r a l l y  are not r e a d i l y  s u s c e p t i b l e  of 
reasoned review, an  agency 's  a f f i r m a t i v e  de te rmina t ion  of 
r e s p o n s i b i l i t y  w i l l  not  be reviewed by our O f f i c e  absent  a 
showing of p o s s i b l e  f r aud  o r  bad f a i t h  on t h e  p a r t  of 
procurement o f f i c i a l s ,  o r  t h a t  d e f i n i t i v e  r e s p o n s i b i l i t y  
c r i t e r i a  i n  t h e  s o l i c i t a t i o n  were misappl ied.  4 C.F.R.  
§ 21.3(m)(S)  (1988) ;  TIX: Systems, B-231969, supra.  N o  such 
showing has  been made. 

Keal a l so  argues  t h a t  ISM's bid was nonresponsive because 
t h e  d e s c r i p t i v e  l i t e r a t u r e  submit ted with i t s  b id  does n o t  
demonstrate  c l e a r l y  t h a t  ISM's case w i l l  meet t h e  Army's 
s p e c i f i c a t i o n s .  Keal is not  a n  i n t e r e s t e d  p a r t y  under o u r  
Bid P r o t e s t  Regula t ions  t o  p r o t e s t  t h e  responsiveness  of 
ISM's bid .  Our r e g u l a t i o n s  provide t h a t  w e  w i l l  only 
cons ide r  a p r o t e s t  by an i n t e r e s t e d  p a r t y ,  i.e., an actual  
or p rospec t ive  bidder  or  o f f e r o r  whose d i r e c t  economic 
i n t e r e s t  would be a f f e c t e d  by t h e  award of a c o n t r a c t  o r  t h e  

1 /  W e  no te  t h a t  because ISM was determined t o  be respon- 
g i b l e ,  t h e  agency d i d  not  eva lua te  t h e  r e s p o n s i b i l i t y  of t h e  
o the r  b idde r s .  
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f a i l u r e  t o  award a c o n t r a c t .  4 C.F.R. SS 2 1 . 0 ( a ) ,  2 1 . l ( a )  
(1988) .  A p a r t y  is n o t  a n  i n t e r e s t e d  p a r t y  t o  p r o t e s t  where 
it would n o t  be i n  l i n e  f o r  award were i t s  p r o t e s t  sus- 
t a i n e d .  Motorola ,  Inc . ,  B-232843, Nov. 16,  1988, 88-2 C P D  
11 484. Here, wh i l e  Kea1 a l l e g e s  b road ly  t h a t  no o t h e r  
b i d d e r ,  i n c l u d i n g  t h o s e  which submi t t ed  lower-pr iced  b i d s ,  
c o u l d  s u p p l y  cases which conformed t o  t h e  r e q u i r e d  
s p e c i f i c a t i o n s ,  t h i s  c o n t e n t i o n ,  as i n d i c a t e d  above,  
conce rns  r e s p o n s i b i l i t y ,  and t h e  p r o t e s t e r  does  not  al lege 
t h a t  any  of t h e  o t h e r  b i d d e r s  who submi t t ed  b i d s  lower t h a n  
Keal s u b m i t t e d  nonrespons ive  b i d s .  I n  t h i s  connec t ion ,  w e  
have h e l d  t h a t  a p r o t e s t e r ' s  s u p p o s i t i o n  t h a t  l ower -p r i ced  
b i d d e r s  may be found n o n r e s p o n s i b l e  is t o o  t enuous  t o  
s u p p o r t  a f i n d i n g  t h a t  t h e  b i d d e r  is an i n t e r e s t e d  p a r t y  t o  
p r o t e s t  a n  award t o  t h e  low b i d d e r .  Eastman Kodak Co.-- 
Request  f o r  R e c o n s i d e r a t i o n ,  B-220646.2, Mar. 2 4 ,  1986, 86-1 
CPD 289. Consequent ly ,  even  i f  w e  de te rmined  t h a t  ISM'S 
b i d  w a s  nonrespons ive  as a l l e g e d ,  Keal would n o t  be i n  l i n e  
f o r  award and t h e r e f o r e  it is  n o t  a n  i n t e r e s t e d  p a r t y  under 
our  r e g u l a t i o n s  t o  p r o t e s t  t h i s  i s s u e .  

The p r o t e s t  is  d i s m i s s e d .  

Ronald Berger  " 
A s s o c i a t e  General Counsel  
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