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DIGEST 

1 .  Where agency properly determines due to urgent 
circumstances that it must use noncompetitive procedures 
provided for under the Competition in Contracting Act, 
agency properly may limit the number of sources to those 
firms it reasonably believes can promptly and properly 
perform the work. Agency reasonably determined protester 
was not a potential source for a 12-month, emergency 
contract where protester, who was terminated for default on 
the previous contract for the solicited services, had 
encountered problems in an aspect of performance critical to 
the emergency contract. 

2. General Accounting Office will not consider the 
propriety of the procuring agency's decision to terminate a 
contract for default, since this is a matter for the 
procuring agency's board of contract appeals under the 
contract disputes clause. 

DECISION 

Joseph L. De Clerk and Associates, Inc., protests any award 
of a contract under request for proposals (RFP) No. F09603- 
88-R-58351, issued by the Department of the Air Force for 
on-call computer maintenance services in support of the 
Expanded Missile Data Analysis System (EMDAS). The EMDAS, 
located at nine continental United States sites, monitors 
the operational status and readiness posture of the 
Minuteman Missile System. The Air Force limited competition 
to two known qualified sources based on a determination that 
an unusual and compelling urgency for the services existed. 
The protester, who was terminated for default on the 
previous contract for the solicited services, principally 
argues that the agency improperly excluded it as an 
available source. We deny the protest. 



The A i r  Force awarded c o n t r a c t  N o .  F09603-87-D-0965 t o  
D e  Clerk f o r  a base  year and four  opt ion  years .  The base  
year  was scheduled t o  e x p i r e  on August 30, 1988. However, 
t h e  A i r  Force te rmina ted  D e  C l e r k ' s  c o n t r a c t  f o r  d e f a u l t  on 
Ju ly  1 1 ,  f o r  f a i l u r e  t o  t ime ly  perform. D e  C le rk  has 
appealed t h i s  t e rmina t ion  t o  t h e  Armed Se rv ices  Board of  
Con t rac t  Appeals. 

On August 2 9 ,  t h e  A i r  Force i ssued  t h e  p r o t e s t e d  RFP t o  t w o  
known sources  f o r  t h e  ma in tenance  of t h e  EMDAS. The i n i t i a l  
c l o s i n g  d a t e  of September 1 9  was extended t o  September 2 6  a t  
4 porn., a t  t he  r eques t  of one source.  By l e t t e r  da ted  
September 23, and rece ived  by t h e  A i r  Force on September 26 
a t  10:30 a .m.  , D e  Clerk p r o t e s t e d  t o  t h e  agency t h a t  it was 
capab le  of competing f o r  t h e  s o l i c i t a t i o n  b u t  not given t h e  
oppor tuni ty .  By message d a t e d  October 6 ,  D e  Clerk p r o t e s t e d  
t o  our Office t h a t  it was not  given a n  oppor tun i ty  t o  
compete d e s p i t e  n o t i f y i n g  t h e  A i r  Force of i t s  desire t o  
p a r t i c i p a t e  . 
D e  C l e r k  contends t h a t  t h e  A i r  Force wrongful ly  te rmina ted  
its c o n t r a c t  f o r  d e f a u l t ,  and he ld  it t o  a d i f f e r e n t  
s t anda rd  t h a n  t h e  previous  EMDAS c o n t r a c t o r ,  t o  whom t h e  A i r  
Force i s sued  t h e  RFP. According t o  D e  Clerk,  t h e  A i r  Force 
i m p l i c i t l y  recognized t h e  d e f e c t i v e  n a t u r e  of D e  C l e r k ' s  
c o n t r a c t  by rewording d e f e c t i v e  clauses and inco rpora t ing  
t h o s e  changes i n t o  t h e  p r o t e s t e d  RFP. De Cle rk  a rgues  it 
should be given t h e  oppor tun i ty  t o  compete f o r  t h e  RFP s ince 
it has ded ica t ed  personnel  l oca t ed  i n  c l o s e  proximity t o  
each EMDAS s i t e ,  can provide  f a s t e r  response t i m e  than t h e  
r e s t r i c t e d - s o u r c e  l i s t  b idde r s  and is t h e  only company w i t h  
s p a r e  p a r t s  l o c a t e d  w i t h i n  c l o s e  proximity of each s i te .  

The A i r  Force responds t h a t  t h e  RFP i s  a n  emergency p a r t i a l  
reprocurement of computer main tenance  s e r v i c e s  provided f o r  
under D e  C l e r k ' s  t e rmina ted  c o n t r a c t .  The A i r  Force l i m i t e d  
compet i t ion  t o  known q u a l i f i e d  sources due t o  t h e  urgent 
n a t u r e  of t h e  services, and excluded D e  C l e r k  because it 
determined its previous performance f o r  t h e  same services 
was u n s a t i s f a c t o r y .  

The A i r  Force notes  t h a t  a j u s t i f i c a t i o n  f o r  using o t h e r  
t han  f u l l  and open compe t i t i ve  procedures  d u e  t o  a n  u n u s u a l  
and compelling urgency was approved by t h e  A i r  Fo rce ' s  
D i r e c t o r ,  Competit ion Advocacy. See 1 0  U.S.C. S 2 3 0 4 ( c ) ( 2 )  
(Supp. IV 1986) .  The j u s t i f i c a t i o n  r e f e r r e d  t o  t h e  c r i t i c a l  
n a t u r e  of t h e  EDMAS, which c o l l e c t s  m a i n t e n a n c e  d a t a  and 
a l lows  f o r  t h e  f o r e c a s t  of component f a i l u r e s  t o  de te rmine  
c y c l e  r e p a i r  items, p a r t s  a c q u i s i t i o n s ,  and end i t e m  
replacement requirements  f o r  t h e  Minuteman Missile Fleet. 
According t o  t h e  A i r  Force,  s i n c e  D e  C l e r k ' s  c o n t r a c t  has  
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been te rmina ted ,  EDMAS i s  rece iv ing  only emergency r e p a i r s  
as components f a i l ,  and emergency purchase o r d e r s  are i s sued  
each  t i m e  a computer r e q u i r e s  r e p a i r .  Under t h i s  method of 
suppor t ,  t h e  A i r  Force r e p o r t s ,  t h e  system is not being 
maintained a t  t h e  la tes t  manufac turer ' s  con f igu ra t ion ,  and 
using a c t i v i t i e s  are not a b l e  t o  r e a l i z e  t h e  requi red  
95 pe rcen t  System E f f e c t i v e n e s s  Level.  

The A i r  Force e x p l a i n s  t h a t  it i s sued  t h e  p r o t e s t e d  RFP t o  
provide  services f o r  1 yea r  t o  avoid t h e  a d m i n i s t r a t i v e  
de l ay  involved i n  i s s u i n g  a purchase order  each t i m e  a 
computer r e q u i r e s  r e p a i r .  The A i r  Force states t h a t  it 
p lans  t o  compe t i t i ve ly  s o l i c i t  t h e  main tenance  requirements  
under A i r  Force L o g i s t i c s  Command Five  Year P o l i c y  
procedures ,  and notes  t h a t  p rev ious  experience i n d i c a t e s  t h e  
a d m i n i s t r a t i v e  lead  t i m e  requi red  t o  award such a c o n t r a c t  
is approximately 1 year .  

Under t h e  Competit ion i n  Con t rac t ing  A c t  of 1984 ( C I C A ) ,  an  
agency may u s e  noncompetit ive procedures t o  procure goods o r  
services where t h e  agency 's  needs are of such an unusual and 
compelling urgency t h a t  t h e  government would be s e r i o u s l y  
i n j u r e d  i f  t h e  agency is not  permi t ted  t o  l i m i t  t h e  number 
of sou rces  from which it s o l i c i t s  b ids  or proposa ls .  
10 U.S.C. § 2 3 0 4 ( c ) ( 2 ) .  Th i s  a u t h o r i t y  is l i m i t e d  by t h e  
C I C A  p rov i s ions  a t  1 0  U.S.C. § 2304(e ) ,  which r e q u i r e  
agenc ie s  t o  reques t  o f f e r s  from as many sources  as prac- 
t i c a b l e .  An agency using t h e  urgency except ion may r e s t r i c t  
compet i t ion  t o  t h e  f i rms  it reasonably b e l i e v e s  can perform 
t h e  work promptly and p rope r ly ,  see I n d u s t r i a l  R e f r i g e r a t i o n  
Se rv ice  Corp., B-220091, J a n .  2 2 ,  1986, 86-1 CPD 11 6 7 ,  and 
we w i l l  o b j e c t  t o  t h e  agency 's  de te rmina t ion  only where t h e  
d e c i s i o n  l a c k s  a reasonable  b a s i s .  See TMS Building 
Main tenance ,  B-220588, J a n .  2 2 ,  1986, 86-1 CPD 68 .  

W e  b e l i e v e  t h e  A i r  F o r c e ' s  d e c i s i o n  t o  u s e  noncompetit ive 
procedures  w a s  reasonable .  The record i n d i c a t e s  t h a t  an  
e x i g e n t  s i t u a t i o n  e x i s t e d ,  and a l imi t ed  compet i t ion  was 
c a l l e d  f o r ,  because EDMAS, a v i t a l  p a r t  of our n a t i o n a l  
de fense ,  and our f i r s t  s t r i k e  c a p a b i l i t y ,  l acked  needed 
r e p a i r  coverage. I n  l i g h t  of t h e  emergency s i t u a t i o n ,  t h e  
A i r  Force l i m i t e d  t h e  compet i t ion  t o  f i rms  which, i n  t h e  Air 
Force ' s  v iew,  had s a t i s f a c t o r y  work experience and could 
promptly and p rope r ly  f u r n i s h  t h e  needed r e p a i r  coverage. 

W e  see no b a s i s  t o  o b j e c t  t o  t h e  A i r  Force ' s  d e c i s i o n  t o  
exc lude  D e  C le rk  from t h e  competi t ion.  The record shows 
t h a t  t h e  A i r  Force had i ssued  a cure n o t i c e  t o  D e  Clerk i n  
A p r i l  1988, s t a t i n g  t h a t  D e  C l e r k ' s  f a i l u r e  t o  d e l i v e r  
so f tware  and manual  updates  had s e v e r e l y  impacted EDMAS 
so f tware  development. D e  C l e r k  responded by l e t t e r  da ted  
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May 9,  a l l e g i n g  vendor d e l a y  as one r eason  f o r  i ts f a i l u r e  
and s t a t i n g  t h a t  i ts vendor problem had been s o l v e d  and 
d e l i v e r y  of t h e  r e q u i r e d  items would be w i t h i n  2 weeks. By 
l e t t e r  d a t e d  May 13, t h e  A i r  Force a d v i s e d  D e  C le rk  t h a t ,  
a c t i n g  i n  r e l i a n c e  upon D e  C l e r k ' s  a s s u r a n c e s ,  it would 
f o r b e a r  u n t i l  May 25. D e  C le rk  w a s  a d v i s e d  t h a t  f a i l u r e  t o  
d e l i v e r  by t h a t  d a t e  would r e s u l t  i n  i ts  c o n t r a c t  being 
t e r m i n a t e d  f o r  d e f a u l t .  A f t e r  D e  C le rk  f a i l e d  t o  d e l i v e r  
t h e  items by May 25, t h e  A i r  Fo rce  n o t i f i e d  D e  C l e r k  by 
l e t t e r  d a t e d  J u n e  16 t h a t  it was c o n s i d e r i n g  t e r m i n a t i n g  t h e  
c o n t r a c t  f o r  d e f a u l t ,  and t h a t  D e  C l e r k  shou ld  respond 
w i t h i n  10  days .  I n  a t e l e p h o n e  c o n v e r s a t i o n  on June  28, t h e  
A i r  Fo rce  g r a n t e d  D e  C l e r k  a 5-day e x t e n s i o n  t o  r e p l y .  The 
A i r  Force  reviewed D e  C l e r k ' s  r e sponse  l e t t e r  d a t e d  June  30,  
and n o t i f i e d  D e  C l e r k  by l e t t e r  d a t e d  J u l y  7 t h a t  its 
c o n t r a c t  was t e r m i n a t e d  f o r  d e f a u l t  because D e  C le rk  had  
f a i l e d  t o  show its f a i l u r e  t o  comply w i t h  t h e  terms of t h e  
c o n t r a c t  was w i t h o u t  f a u l t  o r  n e g l i g e n c e  on i t s  p a r t .  
No tab ly ,  w h i l e  D e  C l e r k  d i s p u t e s  t h e  r e a s o n s  f o r  i ts 
performance problems,  it does  n o t  deny t h a t  problems 
e x i s t e d .  Given t h e s e  f a c t o r s ,  we canno t  conc lude  t h a t  t h e  
A i r  Force un reasonab ly  de t e rmined  t h a t  D e  C l e r k  w a s  n o t  a n  
a v a i l a b l e  s o u r c e  t o  per form t h e  s e r v i c e s  s o l i c i t e d  i n  the 
p r o t e s t e d  RFP. 

D e  C l e r k ' s  c o n t e n t i o n  t h a t  t h e  t e r m i n a t i o n  of i ts c o n t r a c t  
w a s  improper conce rns  a matter of c o n t r a c t  a d m i n i s t r a t i o n  
w i t h i n  t h e  j u r i s d i c t i o n  of  t h e  c o n t r a c t i n g  agency and t h e  
Armed S e r v i c e s  Board of C o n t r a c t  Appeals under  t h e  d i s p u t e s  
clause of D e  C l e r k ' s  c o n t r a c t  and, t h e r e f o r e ,  is no t  f o r  
c o n s i d e r a t i o n  by t h i s  O f f i c e  under o u r  Bid P r o t e s t  Regula- 
t i o n s .  - See  4 C.F.R. S 2 1 . 3 ( m ) ( l )  ( 1 9 8 8 ) ;  VCA Corp.-- 
R e c o n s i d e r a t i o n ,  B-219305.3, Oct .  1 1 ,  1985, 85-2 CPD 11 403. 

The p r o t e s t  is d e n i e d .  
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