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DIGEST 

1 .  Protester's best and final offer (BAFO) properly was 
rejected as being technically unacceptable where protester 
failed to rectify technical deficiencies brought to 
protester's attention prior to the date for submission of 
BAFOs . 
2. A technically unacceptable proposal may be excluded from 
the competitive range irrespective of its low offered price. 

3 .  An initial proposal was properly included in the 
competitive range where the agency reasonably determined 
that the proposal was susceptible of being made acceptable 
through discussions. 

DECISION 

William B. Hackett & Associates, Inc., protests the award of 
a contract to DynCorp Support Services Inc., under request 
for proposals (RFP) No. N00123-88-R-0157, issued by the 
Department of the Navy for integration/assembly and 
warehouse operations services for the Fleet Hospital 
program. The Fleet Hospital program provides in-theater 
medical care to Navy and Fleet Marine Forces personnel 
through the use of self-contained, relocatable modular 
hospital units and support elements. The protester 
challenges the rejection of its proposal as technically 
unacceptable and the adequacy of discussions. 

We deny the protest in part and dismiss it in part. 

The RFP requested separate technical and fixed priced cost 
proposals, and advised that award would be made on the basis 
of the lowest priced technically acceptable offer. 

The Navy received four timely proposals. Three of these, 
including DynCorp's, were found technically acceptable. 
Hackett's proposal was determined technically unacceptable, 
but the contracting officer decided to include it in the 



compe t i t i ve  range because t h e r e  was a l i k e l i h o o d  t h a t  an 
amendment would be i s sued  t h a t  would c o n t a i n  s u b s t a n t i a l  
changes t o  t h e  s p e c i f i c a t i o n s .  A n  amendment of t h i s  na tu re  
w a s  never i s sued .  A l l  o f f e r o r s  were advised by l e t t e r  of 
t h e i r  d e f i c i e n c i e s  and asked t o  submit a b e s t  and f i n a l  
o f f e r  (BAFO) . 
After  t h e  t e c h n i c a l  e v a l u a t i o n  of BAFOs, t h e  Navy determined 
t h a t  Hacke t t ' s  proposal  remained unacceptable.  By l e t t e r  
da t ed  September 6, 1988, t h e  Navy advised H a c k e t t  t h a t  i t s  
proposa l  was t e c h n i c a l l y  unacceptable  and s t a t e d  t h a t  i t s  
BAFO con ta ined  q u a l i f y i n g  statements which so r e s t r i c t e d  i t s  
proposal  as t o  make it non-responsive t o  t h e  statement of 
work. These s t a t e m e n t s  r e l a t e d  Hackett '  s i n t e r p r e t a t i o n  of 
what w a s  conta ined  i n  cer ta in  requirements of t h e  RFP and 
when they  were t o  be performed, which Hacket t  s t a t e d  had a n  
impact on i ts  c o s t  proposal .  The c o n t r a c t i n g  o f f i c e r  
determined t h a t  award should be made t o  DynCorp as t h e  
lowest-pr iced t e c h n i c a l l y  q u a l i f i e d  o f f e r o r  and n o t i f i e d  
o t h e r  o f f e r o r s  s t i l l  wi th in  t h e  compet i t ive  range of t h e  
award by l e t t e r  da t ed  September 9.  

By l e t t e r  da ted  September 12 ,  Hackett  p r o t e s t e d  t o  t h e  Navy 
t h e  r e j e c t i o n  of its proposa l  as t e c h n i c a l l y  unacceptable.  
Hackett  contended t h a t  i t s  o r i g i n a l  proposa l  contained t h e  
same q u a l i f y i n g  statements as i t s  BAFO, ye t  t h e s e  q u a l i f i c a -  
t i o n s  were not  l i s t e d  as d e f i c i e n c i e s  i n  t h e  reques t  f o r  
BAFOs. Hackett  argued t h a t  it was not found t e c h n i c a l l y  
unacceptable  f o r  any o t h e r  reason than  t h e  " q u a l i f i c a t i o n s "  
s t a t e d  i n  i ts l e t t e r  t r a n s m i t t i n g  i t s  BAFO, and t h a t  t h e  
q u a l i f y i n g  statements were restatements of t h e  R E F  c r i t e r i a .  

By l e t t e r  d a t e d  September 1 4 ,  t h e  Navy acknowledged t h a t  it 
e r r e d  i n  i ts ea r l i e r  l e t t e r  t o  Hackett  by n o t  s t a t i n g  a l l  
t h e  d e f i c i e n c i e s  i n  Hacke t t ' s  BAFO. The Navy s t a t e d  t h a t  i t  
had assumed a formal d e b r i e f i n g  would be requested a t  which 
a l l  a s p e c t s  of Hacke t t ' s  p roposa l  would have been d iscussed .  
The Navy a t t a c h e d  t h e  t e c h n i c a l  e v a l u a t i o n  of H a c k e t t ' s  BAFO 
and s t a t e d  t h a t  i ts  underlying de te rmina t ion  as t o  t h e  
a c c e p t a b i l i t y  of t h e  proposa l  was based on t h e  t e c h n i c a l  
e v a l u a t i o n  comments i n  t h e  attachment. 

The Navy m e t  with H a c k e t t  on September 1 9  t o  d i s c u s s  t h e  
merits of i ts p r o t e s t  and t h e  f i n d i n g s  set  f o r t h  i n  t h e  
t e c h n i c a l  eva lua t ion .  The Navy conducted another  e v a l u a t i o n  
of  Hacket t ' s  p roposa l  based on what w a s  d i scussed  a t  t h e  
meeting. 
be fo re  t h e  Navy rendered a d e c i s i o n  on its agency-level 
p r o t e s t .  

H a c k e t t  p r o t e s t e d  t o  our O f f i c e  on September 28, 
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H a c k e t t  p r o t e s t s  t h a t  it was t h e  lowes t  p r i c e d  q u a l i f i e d  
o f f e r o r  and s h o u l d  have been awarded t h e  c o n t r a c t .  H a c k e t t  
a r g u e s  t h a t  t h e  Navy d i d  n o t  t h o r o u g h l y  e v a l u a t e  i ts 
p r o p o s a l  and d i s p u t e s  t h e  p r o p o s a l  d e f i c i e n c i e s  c i t e d  by  
t h e  Navy. Hacke t t  s ta tes  t h a t  t h e  Navy h a s  p r e s e n t e d  
d i f f e r e n t  r e a s o n s  f o r  re ject ing i ts  p r o p o s a l  on t h r e e  
o c c a s i o n s :  t h e  September 6 l e t t e r  n o t i f y i n g  Hackett t h a t  
i t s  BAFO was t e c h n i c a l l y  u n a c c e p t a b l e  because  of q u a l i f y i n g  
statements; t h e  September 1 4  l e t t e r  acknowledging H a c k e t t ' s  
agency- leve l  p r o t e s t  and a t t a c h i n g  t h e  t e c h n i c a l  e v a l u a t i o n  
o f  H a c k e t t ' s  BAFO; and t h e  November 3 agency  r e p o r t  t o  our 
o f f i c e  on i ts  p r o t e s t  s t a t i n g  t h a t  H a c k e t t ' s  o r i g i n a l  
p r o p o s a l  was u n a c c e p t a b l e  b u t  i nc luded  i n  t h e  c o m p e t i t i v e  
range because an  amendment changing  t h e  s p e c i f i c a t i o n s  was 
a n t i c i p a t e d .  According t o  H a c k e t t ,  t h e  change i n  t h e  Navy's  
p o s i t i o n s  d e m o n s t r a t e s  t h e  Nav 's bad f a i t h .  Hacke t t  

u n a c c e p t a b l e ,  and asser ts  t h a t  t h e  Navy dec ided  from t h e  
beg inn ing  t o  d i s q u a l i f y  it. Hacket t  con tends  t h e  Navy 
harmed it by a l l o w i n g  it t o  p r e p a r e  a BAFO, knowing t h a t  t h e  
amendment t h a t  cou ld  "save" Hackett would no t  be i s sued .  

compla ins  t h a t  it was never  t o  K d its o r i g i n a l  p r o p o s a l  was 

I t  is n o t  t h e  f u n c t i o n  of o u r  O f f i c e  t o  e v a l u a t e  p r o p o s a l s  
d e  novo o r  t o  r e s o l v e  d i s p u t e s  over  t h e  s c o r i n g  of pro- 
p s =  R a t h e r ,  w e  w i l l  examine a n  a g e n c y ' s  e v a l u a t i o n  and 
c o m p e t i t i v e  range  d e t e r m i n a t i o n  o n l y  t o  i n s u r e  t h a t  t h e y  
were r e a s o n a b l e  and c o n s i s t e n t  w i th  t h e  s t a t e d  e v a l u a t i o n  
c r i te r ia .  The d e t e r m i n a t i o n  of t h e  r e l a t i v e  merits of a 
p r o p o s a l  is p r i m a r i l y  a matter of a d m i n i s t r a t i v e  d i s c r e t i o n  
which w e  w i l l  n o t  d i s t u r b  u n l e s s  it is shown t o  be 
a r b i t r a r y .  Wel l ing ton  Assocs .  , Inc .  B-228168.2,  J a n .  2 8 ,  
1 9 8 8 ,  88-1 CPD 11 8 5 .  Moreover, t h e  p r o t e s t e r  m u s t  c l e a r l y  
e s t ab l i sh  t h a t  an e v a l u a t i o n  was unreasonab le .  This is  no t  
accomplished by t h e  p r o t e s t e r ' s  mere d i s a g r e e m e n t  w i t h  t h e  
a g e n c y ' s  judgment. Systems 61 P r o c e s s e s  Eng inee r ing  Corp. , 
8-232100 ,  NOV. 1 5 ,  1 9 8 8 ,  88-2  CPD 7 4 7 8 .  

The Navy r e p o r t s ,  and our  review of  t h e  r e c o r d  conf i rms ,  
t h a t  H a c k e t t ' s  i n i t i a l  p r o p o s a l  and BAFO were found 
u n a c c e p t a b l e  independent  of t h e  " q u a l  i f  y i  ng s t a t e m e n t s "  
o u t l i n e d  i n  t h e  l e t t e r s  a t t a c h e d  t o  t h e  i n i t i a l  c o s t  
p r o p o s a l  and BAFO. The r e c o r d  i n d i c a t e s  t h a t  t h e  t e c h n i c a l  
e v a l u a t i o n  team was n o t  aware of any of t h e  q u a l i f y i n g  
statements i n  H a c k e t t ' s  o r i g i n a l  p r o p o s a l  because t h e  l e t t e r  
c o n t a i n i n g  t h e  q u a l i f i c a t i o n s  was a t t a c h e d  t o  t h e  c o s t  
p r o p o s a l  and n o t  submitted t o  t h e  team f o r  review.  The 
t e c h n i c a l  e v a l u a t i o n  o f  H a c k e t t ' s  o r i g i n a l  p r o p o s a l  found i t  
u n a c c e p t a b l e  on 11  o f  19 s u b f a c t o r s  r e l a t i n g  t o  R E T  
r equ i r emen t s .  H a c k e t t ' s  BAFO was found u n a c c e p t a b l e ,  a p a r t  
from any c o n s i d e r a t i o n  of t h e  q u a l i f y i n g  s t a t e m e n t s ,  on 8 of  

3 B-232799 



19 s u b f a c t o r s :  i n v e n t o r y  c o n t r o l ,  k i t  f a b r i c a t i o n / i n t e g r a -  
t i o n ,  sh ipmen t ,  med ica l  equipment ,  c i v i l  e n g i n e e r i n g  s u p p o r t  
e q u i p n e n t / c i v i l  e n g i n e e r i n g  end i t e m  (CESE/CEEI )  , t e c h n i c a l  
l i b r a r y ,  manpower r e q u i r e m e n t s  and o r g a n i z a t i o n a l  approach .  

H a c k e t t  a r g u e s  t h a t  t h e  Navy m u s t  n o t  have read its BAFO 
because  it a d e q u a t e l y  addres sed  these areas. However, ou r  
r ev iew of t h e  r e c o r d  shows t h a t  t h e  Navy d i d  e v a l u a t e  i t s  
BAFO, b u t  found i ts  p r o p o s a l  w a s  s t i l l  d e f i c i e n t .  While 
H a c k e t t  con tends  i t s  p r o p o s a l  w a s  a c c e p t a b l e ,  we f i n d  t h a t  
t h e  agency had r e a s o n a b l e  basis f o r  t h e  c o n c l u s i o n s  it drew. 

For  example, under t h e  medica l  equipment  s u b f a c t o r ,  t h e  Navy 
n o t e s  t h a t  Hackett 's BAFO was s i l e n t  on t h e  r equ i r emen t  i n  
amendment 4 t o  per form a c c e p t a n c e  i n s p e c t i o n s  and p reven ta -  
t i v e  maintenance on oxygen g e n e r a t o r s  and x-ray equipment .  
The r eco rd  i n d i c a t e s  b o t h  i t e m s  are c r i t i ca l ,  and t h a t  f o r  
t h e  c o n t r a c t o r  n o t  t o  acknowledge t h e  requi rement  c o u l d  mean 
a s i g n i f i c a n t  p e r c e n t a g e  of t h e  c a s u a l t i e s  cou ld  n o t  be 
t r e a t e d .  

H a c k e t t  comments t h a t  i ts BAFO i nd ica t ed  Hacke t t ,  working 
wi th  experts a t  t h e  Fleet H o s p i t a l  Suppor t  O f f i c e ,  had 
w r i t t e n  t h e  I n t e g r a t e d  P r e v e n t a t i v e  Maintenance P l a n  (1984)  
i n c l u d e d  as attachment 19 t o  t h e  o r i g i n a l  RFP, and a l s o  
i n d i c a t e d  t h a t  H a c k e t t  would f o l l o w  p r o c e d u r e s  i n  compliance 
w i t h  Navy r e g u l a t i o n s .  However, w e  do n o t  f i n d  it unreason-  
able  f o r  t h e  Navy t o  d e t e r m i n e  t h a t  t h i s  b l a n k e t  o f f e r  t o  
comply wi th  r e g u l a t i o n s  d id  n o t  p r o v i d e  t h e  agency 
s u f f i c i e n t  i n f o r m a t i o n  t o  e v a l u a t e  how Hacket t  would comply 
w i t h  t h e  s o l i c i t a t i o n  requi rement .  See  I P E C  Advanced 
Systems,  B-232145, O c t .  20, 1988, 88-2 CPD 7 380. 

- 

The Navy a l s o  p o i n t s  o u t  t h a t  H a c k e t t ' s  i n i t i a l  p r o p o s a l  and 
BAFO d i d  n o t  a d d r e s s  t h e  RFP's r equ i r emen t  f o r  c i v i l  
e n g i n e e r  end items ( C E E I ) ,  which i n c l u d e  such  items as a 
power d i s t r i b u t i o n  sys tem,  water ( p o t a b l e  and waste) 
d i s t r i b u t i o n  sys tem,  h e a t e r s  and a i r  c o n d i t i o n e r s .  I n  its 
comments, Hacket t  concedes  its i n i t i a l  p r o p o s a l  and  BAFO 
c o u l d  be d e f i c i e n t  i n  t h i s  area, b u t  a s s e r t s  i ts c o n f i d e n c e  
t h a t  it c o u l d  per form a d e q u a t e l y  i n  t h i s  area. we t h u s  have  
no  basis t o  q u e s t i o n  t h e  a g e n c y ' s  t e c h n i c a l  e v a l u a t i o n  i n  
t h i s  r ega rd .  See The Gibson Hart Co., B-232259, Nov. 29, 
1988, 88-2 C P D T 5 2 9 .  

Under t h e  t e c h n i c a l  l i b r a r y  s u b f a c t o r ,  t h e  Navy de te rmined  
t h a t  b o t h  t h e  i n i t i a l  p r o p o s a l  and  BAFO d i d  n o t  a d d r e s s  t h e  
R F P  p r o v i s i o n  f o r  t a g g i n g  equipment ,  p r e p a r i n g  NAVMED Form 
6700/3 and a s s i g n i n g  p r e v e n t a t i v e  main tenance  numbers. The 
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Navy a l s o  noted  t h a t  H a c k e t t ' s  p r o p o s a l  p rov ided  f o r  
n o t i f i c a t i o n  o f  mis s ing  m a n u a l s  p r i o r  t o  sh ipment  of t h e  
h o s p i t a l ,  whereas  t h e  S t a t e m e n t  of Work r e q u i r e d  immediate 
n o t i f i c a t i o n  o f  mis s ing  manuals .  

Hackett comments t h a t  i t s  BAFO p rov ided  f o r  deve lop ing  a 
f u l l y  automated d a t a b a s e  which would a l l o w  n o t i f i c a t i o n  o f  
m i s s i n g  m a n u a l s  p r i o r  t o  shipment .  Hacke t t  a r g u e s  t h a t  
s i n c e  its proposed sys t em was t o  be automated ,  it would b e  
by d e f i n i t i o n  immediate, s i n c e  "why else would someone want 
t o  au tomate  t h e  f u n c t i o n  e x c e p t  f o r  speed and c o n t r o l ,  t h e  
r equ i r emen t  of  t h i s  f u n c t i o n ? "  Hacke t t  q u e s t i o n s  whether 
t h e  f a c t  t h a t  i ts p r o p o s a l  d i d  n o t  i n c l u d e  t h e  word 
immediate was s u f f i c i e n t  t o  war ran t  a f i n d i n g  of unaccept- 
a b l e .  Hacke t t  a l s o  n o t e s  t h a t  i n  the Medical  Equipment 
s e c t i o n  of i t s  p r o p o s a l  it mentioned it would comply w i t h  
t h e  NAVMED 6700 manual, so it would by d e f i n i t i o n  comple t e  
form NAVMED 6700/3. 

W e  do no t  f i n d  t h e  Navy's  p o s i t i o n  here unreasonab le .  
H a c k e t t ' s  p r o p o s a l  p rov ided  f o r  n o t i f i c a t i o n  o f  mis s ing  
manuals p r i o r  t o  shipment;  i t  d i d  n o t  c l e a r l y  set f o r t h  t h a t  
it would p r o v i d e  f o r  immediate n o t i f i c a t i o n  o f  m i s s i n g  
manuals and comple te  NAVMED form 6700/3 as  r e q u i r e d  by t h e  
RFP. The Navy e x p l a i n s  t h a t  immediate n o t i f i c a t i o n  was 
r e q u i r e d  s o  t h a t  a p p r o p r i a t e  a c t i o n  cou ld  be t a k e n  t o  o b t a i n  
mis s ing  manuals p r i o r  t o  d e c l a r i n g  t h a t  t h e  h o s p i t a l  had 
reached  i n i t i a l  o p e r a t i n g  c a p a b i l i t y ,  which c o u l d  occur  
months b e f o r e  t h e  sh ipment .  Furthermore,  t h e  r e c o r d  
i n d i c a t e s  t h a t  t h e  Navy e v a l u a t o r s  f e l t  f a i l u r e  t o  t a g  
equipment ,  p r e p a r e  NAVMED Form 6700/3 and a s s i g n  p reven ta -  
t i v e  m a i n t e n a n c e  numbers would hamper e f f o r t s  i n  a c t i v a t i n g  
equipment ,  m a i n t a i n i n g  h i s t o r y  r e c o r d s ,  and i d e n t i f y i n g  
i t e m s  sub jec t  t o  reca l l  because  of a l i f e  t h r e a t e n i n g  
haza rd .  

Under t h e  s u b f a c t o r  i n v e n t o r y  c o n t r o l ,  t h e  Navy de termined  
t h a t  H a c k e t t  's BAFO w a s  u n a c c e p t a b l e  because  it i n a d e q u a t e l y  
a d d r e s s e d  t h e  requi rement  t o  e s t a b l i s h  p r o c e d u r e s  t o  c o n t r o l  
a c c e p t a n c e  and s u r v e i l l a n c e  of d a t e d  and d e t e r i o r a t i n g  
p h a r m a c e u t i c a l s ,  and f a i l e d  t o  a d d r e s s  material s u b j e c t  t o  
recall by t h e  manufac tu re r .  Hacket t  con tends  t h a t  i t s  BAFO 
a d d r e s s e d  t h e s e  items i n  t h e  h i e r a r c h i c a l  s t ruc ture  it 
proposed and i n  t h e  FIFO ( f i r s t - i n ,  f i r s t - o u t )  method o f  
i n v e n t o r y  c o n t r o l .  According t o  Hacke t t ,  it is an undisput -  
a b l e  fact  t h a t  t h e  FIFO sys tem of  i n v e n t o r y  c o n t r o l  m u s t  be 
implemented when d e a l i n g  w i t h  d a t e d  and d e t e r i o r a t i v e  items, 
p h a r m a c e u t i c a l  o r  o t h e r w i s e .  
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The r e c o r d  indicates t h a t  t h e  Navy c o n s i d e r e d  t h a t  H a c k e t t ' s  
p r o p o s a l  addres sed  a s t o c k  r o t a t i o n  s y s t e m  which ensures t h e  
o l d e s t  item is p i c k e d  f i r s t ,  and t h a t  H a c k e t t ' s  p r o p o s a l  
i n d i c a t e d  t h a t  items t h a t  e x p i r e  and can  be ex tended  would 
be p u l l e d  and marked f o r  e x t e n s i o n .  However, t h e  Navy f e l t  
t h a t  t h i s  e x p l a n a t i o n  d i d  no t  address p h a r m a c e u t i c a l  
m a t e r i a l  s u b j e c t  t o  r e c a l l  by t h e  manufac tu re r ,  and 
ind ica t ed  t h e r e  would be a c o n s i d e r a b l e  amount of d o u b l e  
h a n d l i n g  of  m a t e r i a l  because  of e x p i r a t i o n .  The f a c t  t h a t  
Hacke t t  o b j e c t s  t o  the e v a l u a t i o n ,  and pe rhaps  b e l i e v e s  i t s  
own p r o p o s a l  was better t h a n  as e v a l u a t e d  by t h e  Navy, d o e s  
n o t  r ende r  t h e  e v a l u a t i o n  un reasonab le .  See - DALFI, I n c . ,  
B-224248, J a n .  7, 1987, 87-1 CPD 1 2 4 .  

Another  area of d e f i c i e n c y  cited by t h e  Navy c o n c e r n s  k i t  
fabrication/integration. 
d i d  n o t  address a r equ i r emen t  t o  remove e x t e r i o r  packaging 
on t e n t s ,  and d i d  n o t  e s t a b l i s h  a methodology f o r  t r a c k i n g  
and c o n t r o l l i n g  n o t - i n - s t o c k ,  s h e l f - l i f e  and main tenance  
s i g n i f i c a n t  material, which were c o n s i d e r e d  key e l e m e n t s  i n  
a ve ry  c r i t i ca l  area. Hacke t t  comments t h a t  it men t ions  
no t - in - s tock ,  s h e l f - l i f e  and main tenance  s i g n i f i c a n t  items 
i n  t h e  i n v e n t o r y  and s t o r a g e  c o n t r o l  segments of i ts 
p r o p o s a l .  

W e  d o  n o t  f i n d  t h e  Navy's  p o s i t i o n  unreasonable .  The 
S t a t e m e n t  of Work f o r  t h e  i n t e g r a t i o n  f u n c t i o n  c l e a r l y  
i n d i c a t e s  t h a t  t h e  " c o n t r a c t o r  is t a s k e d  w i t h  d e v e l o p i n g  t h e  
i n t e g r a t i o n  method which combines t h e  r e q u i r e d  assemblies 
and end items i n t o  v a r i o u s  f a c i l i t i e s  f o r  each h o s p i t a l ,  
while c o n s i d e r i n g  end i t e m  main tenance ,  p e r i o d i c  i n s p e c t i o n s  
and rep lacement  of  dated and d e t e r i o r a t e d  items ." Arguably,  
t h e n ,  Hacket t  s h o u l d  have  mentioned i n  t h e  i n t e g r a t i o n  
p o r t i o n  of  i ts p r o p o s a l  how it would address t h i s  t a s k ,  o r  
a t  least  r e f e r r e d  t o  o t h e r  s e c t i o n s  of i t s  p r o p o s a l  where i t  
f e l t  it addressed t h e s e  items. 

The Navy no ted  t h a t  H a c k e t t ' s  BAFO 

I n  any e v e n t ,  as d i s c u s s e d  above,  t h e  Navy a l s o  r e a s o n a b l y  
found t h a t  t h e  i n v e n t o r y  s e c t i o n  of  H a c k e t t ' s  p r o p o s a l  
i n a d e q u a t e l y  a d d r e s s e d  s u r v e i l l a n c e  of s h e l f - l i f e  items. 
Fur thermore ,  Hacket t  does  n o t  d i s p u t e  i n  i t s  comments t h a t  
it fa i led  t o  address t h e  r equ i r emen t  t o  remove e x t e r i o r  
packaging  on t e n t s .  

Under t h e  sh ipment  s u b f a c t o r ,  t h e  Navy found t h a t  t h e  
i n i t i a l  p r o p o s a l  and  BAFO had no p r o v i s i o n s  f o r  t h e  
r equ i r emen t  t o  a c c o u n t  f o r  government seals, which t h e  
r e c o r d  indicates  is  an  a c c o u n t a b l e  i t e m  used t o  p r e v e n t  
p i l f e r a g e  of m a t e r i a l  s t o r e d  i n  h o s p i t a l  c o n t a i n e r s ,  and f o r  
t h e  r equ i r emen t  t o  b l o c k  and brace r a i l  cars. According t o  
t h e  r e c o r d ,  r o l l i n g  s t o c k ,  such  as ambulance and m a t e r i a l  
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handl ing equipment, needs t o  be loaded on r a i l  cars and 
proper ly  secu red ;  f a i l u r e  t o  do so may r e su l t  i n  damaged o r  
l o s t  equipment. 

Hackett  acknowledges t h a t  it did n o t  s p e c i f i c a l l y  mention 
seal c o n t r o l  o r  r a i l  car blocking and brac ing  i n  its 
p roposa l s ,  b u t  a rgues  t h a t  s i n c e  it is a government 
l o g i s t i c s  company, it set  up procedures t o  fo l low a l l  
government codes and r e g u l a t i o n s ,  which i n  t h e  normal course 
of events  would inc lude  blocking and brac ing  t h e  cargo  
car r ie r  i f  necessary ,  and providing seals. Hackett  argues 
t h i s  is customary i n  government t r a n s p o r t a t i o n  departments ,  
and feels it was not necessary  t o  s p e c i f i c a l l y  mention. 

While w e  have no reason t o  q u e s t i o n  Hacket t ' s  c a p a b i l i t i e s  
as  a government l o g i s t i c s  company, an o f f e r o r  i n  a negotia- 
ted procurement m u s t  demonstrate  w i t h i n  t h e  four  co rne r s  of 
i t s  proposal  t h a t  it is capable  of performing t h e  work u on 
terms most advantageous t o  t h e  government. 
f a i l e d  t o  show t h i s  i n  i ts proposal .  I ts  company e x p e r t i s e  
and c a p a b i l i t y  is not material. 
Carp., B-232305, NOV. 29 ,  1988, 88-2 C P D  11 531. 

The Navy a l s o  found H a c k e t t ' s  proposal  unacceptable  on two 
o the r  s u b f a c t o r s :  manpower requirements  and o r g a n i z a t i o n a l  
approach. The Navy noted t h a t  H a c k e t t ' s  BAFO d i d  not 
demonstrate a knowledge of t h e  f u l l  manpower requirements ,  
and t h a t  manning l e v e l s  were not clear, wi th  par t - t ime 
manyears i d e n t i f i e d  but no t  shown a g a i n s t  f u n c t i o n a l  area 
requirements .  The Navy f e l t  it was not  adequate  t o  s ta te  
manpower requirements  would dec rease  from t h e  i n i t i a l  
program yea r  through the  t h i r d  year. Under t h e  organiza- 
t i o n a l  approach s u b f a c t o r ,  t h e  Navy determined t h a t  t h e  
BAFO's  omissions included no work breakdown s t ruc ture ,  no 
c o n t r o l s  i n  p l a c e  ( i .e.  c o s t ,  schedule ,  e t c . ) ,  and no 
demonst ra t ion  of t h e  actual s k i l l s ,  o r g a n i z a t i o n  or  c o n t r o l s  
requi red  t o  perform. A s  Hackett  does not r e fu t e  t h e s e  
cri t icisms i n  its comments, w e  have no basis t o  ques t ion  t h e  
Navy's e v a l u a t i o n  of t h e s e  s u b f a c t o r s .  

Here, Racket e 
- See In te rwor ld  Maritime 

Although t h e  p r o t e s t e r  may have o f fe red  t o  perform t h e  
c o n t r a c t  a t  t h e  lowest c o s t  t o  t h e  government, it a l s o  
submit ted what t h e  agency reasonably determined w a s  a 
t e c h n i c a l l y  unacceptable  proposa l .  Its p o t e n t i a l l y  lower 
p r i c e  is t h e r e f o r e  i r r e l e v a n t ,  s i n c e  once a proposal  is 
found t e c h n i c a l l y  unacceptable ,  it cannot be considered f o r  
award. Evalua t ion  Technology, Inc . ,  B-232054, Nov. 15, 
1988, 88-2 CPD 11 4/10 

7 8-23279 9 



H a c k e t t  a l s o  a r g u e s  t h a t  it was never  t o l d  i t s  o r i g i n a l  
p r o p o s a l  was unaccep tab le .  The r eco rd  shows t h a t  t h e  Navy 
a d v i s e d  H a c k e t t  by l e t t e r  d a t e d  J u l y  1 of  a l l  areas of 
d e f i c i e n c i e s  i n  H a c k e t t ' s  i n i t i a l  p r o p o s a l  which t h e  Navy's 
e v a l u a t i o n  d i s c l o s e d .  Hacke t t  was a l lowed t o  r e v i s e  its 
i n i t i a l  p r o p o s a l  i n  r e sponse  t o  t h e  conce rns  r a i s e d  by t h e  
Navy. Though Hackett was n o t  a d v i s e d  of t h e  Navy's  conce rns  
abou t  t h e  q u a l i f y i n g  statements i n  i t s  t r a n s m i t t a l  l e t t e r ,  
which w a s  a t t a c h e d  t o  i t s  i n i t i a l  c o s t  p r o p o s a l  and n o t  
reviewed by t h e  t e c h n i c a l  e v a l u a t i o n  team, Hackett w a s  n o t  
p r e j u d i c e d  by t h i s  omiss ion .  A s  d i s c u s s e d  above, its 
p r o p o s a l  w a s  r e a s o n a b l y  found t o  be unaccep tab le  f o r  
d e f i c i e n c i e s  i n  areas of i t s  p r o p o s a l  which t h e  Navy had 
a d v i s e d  were d e f i c i e n t .  Thus, even i f  it had been a d v i s e d  
of t h e  Navy ' s  c o n c e r n s  a b o u t  i ts q u a l i f y i n g  s t a t e m e n t s ,  i ts  
BAFO would s t  ill have been t e c h n i c a l l y  u n a c c e p t a b l e  and 
excluded from t h e  c o m p e t i t i v e  range. 

Hacke t t  a p p e a r s ,  i n  t h e  a l t e r n a t i v e ,  t o  be a r g u i n g  t h a t  it 
s h o u l d  n o t  have been i n c l u d e d  i n  t h e  c o m p e t i t i v e  range ,  i f  
t h e  Navy found i t s  o r i g i n a l  p r o p o s a l  u n a c c e p t a b l e .  However, 
w e  have c o n s i s t e n t l y  d e f i n e d  t h e  c o m p e t i t i v e  range as 
c o n s i s t i n g  of a l l  p r o p o s a l s  t h a t  have a " r e a s o n a b l e  chance"  
of  be ing  selected f o r  award, t h a t  is, as i n c l u d i n g  t h o s e  
p r o p o s a l s  which are t e c h n i c a l l y  a c c e p t a b l e  as s u b m i t t e d  o r 
which are r e a s o n a b l y  s u s c e p t i b l e  of b e i n g  made a c c e p t a b l e  
t h r o u g h  d i s c u s s i o n s .  ACRAN, I n c .  8 8-225654, May 14, 1987, 
87-1 CPD 11 509. FAR S 15.609(a) ( F A C  84-16) m i r r o r s  t h i s  
d e f i n i t i o n  and p r o v i d e s  t h a t  i f  doub t  e x i s t s  as t o  whether  a 
p r o p o s a l  i s  i n  t h e  c o m p e t i t i v e  range ,  t h e  p r o p o s a l  shou ld  b e  
i n c l u d e d .  This is c o n s i s t e n t  w i t h  t h e  o v e r - r i d i n g  mandate 
of t h e  Compet i t ion  i n  C o n t r a c t i n g  A c t  o f  1984 t h a t  m i l i t a r y  
a g e n c i e s  o b t a i n  " f u l l  and open c o m p e t i t i o n "  i n  t h e i r  
p rocurements .  10 U.S.C. § 2304(a) ( 1 )  ( A )  (Supp. I V  1986). 
Thus, as a g e n e r a l  r u l e ,  a n  agency s h o u l d  endeavor  t o  
broaden  t h e  c o m p e t i t i v e  range  s i n c e  t h i s  w i l l  maximize t h e  
c o m p e t i t i o n  and p r o v i d e  f a i r n e s s  t o  t h e  v a r i o u s  o f f e r o r s .  
Fur thermore ,  t h e  d e t e r m i n a t i o n  of  whether  a p r o p o s a l  is  i n  
t h e  c o m p e t i t i v e  range is  p r i n c i p a l l y  a matter w i t h i n  t h e  
c o n t r a c t i n g  agency ' s  r e a s o n a b l e  exercise of d i s c r e t i o n .  
C o n s o l i d a t e d  E n g i n e e r i n g  I n c . ,  B-228142.2, J a n .  13, 1988, 
88-1 CPD 11 24. 

W e  f i n d  t h e  p r o c u r i n g  a g e n c y ' s  a c t i o n s  h e r e  t o  be reason- 
a b l e .  The r e c o r d  i n d i c a t e s  t h a t  t h e  Navy i n c l u d e d  Hacke t t  
i n  t h e  c o m p e t i t i v e  range  because  it a n t i c i p a t e d  i s s u i n g  an  
amendment which would c o n t a i n  s p e c i f i c a t i o n  changes  
a f f e c t i n g  p r i c e .  The Navy c o u l d  t h u s  r easonab ly  conc lude  
t h a t  H a c k e t t ' s  p r o p o s a l  w a s  s u s c e p t i b l e  of be ing  a c c e p t a b l e  
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t h rough  d i s c u s s i o n s  and s h o u l d  be inc luded  i n  t h e  competi- 
t i v e  range. Such an  a c t i o n  comported wi th  its s t a t u t o r y  
requirement t o  maximize c o m p e t i t i o n .  

Hacket t  con tends  t h a t  t h e  Navy's a c t i o n s  on t h i s  procurement  
were i n  bad f a i t h ,  and t h a t  our O f f i c e  has  t h e  
r e s p o n s i b i l i t y  t o  i n v e s t i g a t e  i t s  a l l e g a t i o n s  . 
Procurement  o f f i c i a l s  are presumed t o  act i n  good f a i t h ,  and 
i n  o r d e r  t o  show o t h e r w i s e ,  a p r o t e s t e r  m u s t  meet a heavy 
burden. See American Manaqement Co.--Request f o r  Recon- 
s i d e r a t i o n ,  8-228280.2, Mar. 7, 1988, 88-1 CPD 11 242. 
Hacket t  h a s  n o t  done so. To t h e  e x t e n t  t h a t  Hacke t t  is 
ask ing  u s  t o  conduct  an i n v e s t i g a t i o n  t o  s u b s t a n t i a t e  i t s  
a l l e g a t i o n ,  t h e  p r o t e s t e r  h a s  t h e  o b l i g a t i o n  of p r e s e n t i n g  
its own case. W e  do no t  conduc t  i n v e s t i g a t i o n s  f o r  t h e  
purpose  of e s t a b l i s h i n g  t h e  v a l i d i t y  of a p r o t e s t e r ' s  

- 

argument. See F a y e t t e v i l l e  Group P r a c t i c e ;  Inc . ,  
B-226422.5,May 16, 1988, 88-1 C P D  7 456. 

Hacke t t  a l s o  alleges i n  i t s  comments t h a t  t h e  awardee does  
no t  have q u a l i f i e d  b iomed ica l  t e c h n i c i a n s  i n  p l a c e  and h a s  
r e q u e s t e d  t o  be r e l i e v e d  from t h e  i n i t i a l  December d e a d l i n e  
on its f i r s t  h o s p i t a l .  

T h i s  issue is no t  f o r  r e s o l u t i o n  under our Bid P r o t e s t  
R e g u l a t i o n s ,  4 C.F.R.  '5 21.3m(l) (1988). Whether a 
c o n t r a c t o r  a c t u a l l y  per forms i n  accordance  w i t h  t h e  
s o l i c i t a t i o n ' s  r equ i r emen t s  is a matter of c o n t r a c t  
a d m i n i s t r a t i o n  t h a t  is t h e  r e s p o n s i b i l i t y  of t h e  c o n t r a c t i n g  
agency. L o u i s i a n a  Founda t ion  f o r  Medical Care, 8-225576, 
A p r .  29, 1981 8i-1 CPD 1I 4 3 1 .  

F i n a l l y ,  H a c k e t t  h a s  r e q u e s t e d  that it be reimbursed t h e  
c o s t s  of p r e p a r i n g  its p r o p o s a l  and its p r o t e s t  c o s t s .  
However, s i n c e  w e  f i n d  t h e  p r o t e s t  w i t h o u t  meri t ,  we deny 
t h e  claim f o r  c o s t s .  
B-231914, S e p t .  27, 1988, 88-2 CPD 11 290. 

The p r o t e s t  is den ied  i n  p a r t  and d i s m i s s e d  i n  part. 

T r a n s p o r t a t i o n  R e s e a r c h  C o r p o r a t i o n ,  

General Counse l  
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