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DIGEST 

1. Decision dismissing as without merit on its face 
protest challenging alleged failure of contracting agency in 
connection with follow-on procurement of handguns to advise 
protester that agency would not exercise option under 
protester's existing contract unless protester's handgun 
passed all mandatory tests under request for test samples 
(RFTS) is affirmed where the protester fails to show that 
initial holding--that RFTS clearly indicated that all sample 
weapons, including protester's, were required to pass all 
mandatory tests to be considered for follow-on quantity--is 
erroneous. 

2. Summary dismissal of protest is appropriate under 
General Accounting Off ice Bid Protest Regulations where on 
its face protest does not state a valid basis for protest. 

DECISION 

Beretta USA Corporation requests reconsideration of our 
decision Beretta USA Corp., B-232681, Oct. 26, 1988, 88-2 
CPD 11 395, dismissing its protest concerning the selection 
procedures under request for test samples (RFTS) No. 
DAAA09-88-R-0793, issued by the Army for 9-millimeter (9- 
mm.) handguns. We affirm the dismissal. 

In 1985, the Army awarded a multiyear contract to Beretta to 
produce 315,930 9-mm. pistols, designated the M9 model. 
After various challenges to the selection process by other 
offerors, Congress directed the Army to conduct a new 
competition in fiscal year 1987 for an additional quantity 
of handguns. See 1987 Department of Defense Appropriations 
Act, Pub. L. No. 99-591, 100 Stat. 3341, 3341-128, S 9132 
(1986). As a result, the Army issued a new RFTS on 
September 30, 1987, calling for retesting to specified 
requirements of all offerors' pistols except the Beretta M9, 



which was considered t o  be an  a l r eady  q u a l i f i e d  candidate .  
Based on t h e  resu l t s  of t h e  new compet i t ion ,  t h e  Army 
planned t o  dec ide  whether t o  o b t a i n  t h e  a d d i t i o n a l  weapons 
from Beretta or  another  o f f e r o r .  

Smith & Wesson, a p o t e n t i a l  o f f e r o r  under t h e  RETS, f i l e d  a 
p r o t e s t  with our  Off ice cha l l eng ing  va r ious  a s p e c t s  of t h e  
procurement. In  p a r t ,  Smith & Wesson argued t h a t  it w a s  
improper f o r  t h e  Army t o  exempt Beretta from t e s t i n g  based 
on its c u r r e n t  c o n t r a c t  while  r equ i r ing  Smith & Wesson, 
which had f a i l e d  t o  meet on ly  two requirements  i n  connect ion 
wi th  t e s t i n g  under t h e  e a r l i e r  procurement, t o  undergo 
complete r e t e s t i n g .  W e  s u s t a i n e d  t h e  p r o t e s t  on t h i s  
ground, and recommended t w o  a l t e r n a t i v e s :  1 )  i f  t h e  Army 
d i d  not  r e q u i r e  t h e  Beretta M9 t o  be r e t e s t e d  i n  f u l l ,  t h e  
Smith & Wesson weapon should be r e t e s t e d  only  on t h e  two 
mandatory c h a r a c t e r i s t i c s  it f a i l e d  p rev ious ly ,  o r  2 )  i f  
complete r e t e s t i n g  of t h e  Smith & Wesson weapon was 
cons idered  necessary ,  t h e  M9 should be r e t e s t e d  as well. 
See Smith & Wesson, B-229505, Feb. 25, 1988, 88-1 C P D  1 9 4 ,  
D ' d  on r econs ide ra t ion ,  B-229505.2, Apr. 1 4 ,  1988, 88-1 
C P D  11 366. 

The Army t h e n  issued t h e  c u r r e n t  RFTS on May 1 0 ,  1988, 
i n v i t i n g  a l l  i n t e r e s t e d  f i r m s  t o  submit sample weapons f o r  
t e s t i n g  by August 17. I n  response t o  t h e  recommendation i n  
our d e c i s i o n  on Smith & Wesson's p r o t e s t ,  t h e  new RFTS 
p rov ides  as follows: 

"The c u r r e n t  s t anda rd  M9, 9mm p i s t o l  
w i l l  be t e s t e d  a long  with weapons 
submit ted i n  response t o  t h i s  RFTS. I n  
t h e  event  t h e  c u r r e n t  producer of t h e  
M9, Beretta USA, does  not o f f e r  t h e  M9 
as i ts  cand ida te ,  t hen  t h e  Government 
w i l l  provide t e s t  weapons from i ts  own 
resources ."  

The RFTS f u r t h e r  states t h a t  based on f ixed -p r i ce  proposa ls  
t o  be submi t ted  pursuant  t o  a s o l i c i t a t i o n  t o  be issued 
l a t e r ,  t h e  Army w i l l  d ec ide  whether t o  make award under t h e  
c u r r e n t  procurement or  t o  exercise t h e  o p t i o n  f o r  a d d i t i o n a l  
q u a n t i t i e s  under Beret ta 's  e x i s t i n g  c o n t r a c t .  The Army's 
i n t e n t i o n  t h u s  was t h a t  Beret ta 's  M9 and t h e  op t ion  terms of 
i t s  e x i s t i n g  c o n t r a c t  would be eva lua ted  a g a i n s t  t h e  samples 
and p r i c e  proposa ls  of o t h e r  o f f e r o r s .  

By l e t t e r  da ted  August 8 ,  p r i o r  t o  t h e  August 1 7  due d a t e  
f o r  submission of sample weapons, t h e  c o n t r a c t i n g  o f f i c e r  
responded t o  s e v e r a l  q u e s t i o n s  r a i s e d  by p o t e n t i a l  o f f e r o r s  
a t  a p rep roposa l  conference.  One q u e s t i o n  posed by Beretta 
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concerned whether t h e  Army intended t o  r e q u i r e  t h a t  t h e  
sample weapons be randomly s e l e c t e d  from a f i r m ' s  s t anda rd  
p r o d i c t i o n ,  without  sc reening  t o  select t h e  most d e s i r a b l e  
weapons. The Army responded t h a t  t h e  RFTS d i d  not s p e c i f y  a 
p a r t i c u l a r  methodology f o r  s e l e c t i o n  of samples. The Army 
noted, however, t h a t  w h i l e  random s e l e c t i o n  w a s  no t  
r equ i r ed ,  a n  o f f e r o r  which submit ted a f i n e l y  tuned sample 
i n  an a t t empt  t o  o b t a i n  optimum performance under the  t es t  
requirements  would assume t h e  r i s k  t h a t  t h e  sample would 
become t h e  s tandard  f o r  accep tab le  performance dur ing  
product ion  . 
Beretta chose not t o  s u b m i t  a sample weapon by the August 17 
due d a t e .  A s  a resu l t ,  under t h e  terms of t h e  RFTS, t h e  
Army i t s e l f  submi t t ed  t h e  M9 c u r r e n t l y  being produced by 
Beretta as a cand ida te  f o r  t e s t i n g .  By l e t t e r  da ted  August 
18 t o  t h e  c o n t r a c t i n g  o f f i c e r ,  Beretta aga in  r a i sed  t h e  
i s s u e  regard ing  t h e  sample s e l e c t i o n  methodology, 
cha l l eng ing  t h e  Army's d e c i s i o n  not  t o  r e q u i r e  random 
s e l e c t i o n  and i n s t e a d  t o  a l low o f f e r o r s  t o  submit f i n e l y  
t u n e d  samples. By l e t t e r  da ted  August 29 ,  t h e  con t r ac t ing  
o f f i c e r  re i te ra ted  t h e  Army's p o s i t i o n  t h a t  no p a r t i c u l a r  
s e l e c t i o n  methodology was requi red  and noted f u r t h e r  t h a t  
Beretta,  l i k e  t h e  o t h e r  o f f e r o r s ,  had had t h e  oppor tuni ty  t o  
submit f i n e l y  t u n e d  samples, b u t  chose not t o  do so. 

B e r e t t a  t h e n  f i l e d  its p r o t e s t  w i t h  our  Of f i ce  contending 
t h a t  t h e  Army had deprived it of a meaningful oppor tuni ty  t o  
dec ide  whether t o  submit a sample weapon under t h e  RFTS by 
f a i l i n g  t o  a d v i s e  Beretta t h a t  t h e  op t ion  under Beretta's 
e x i s t i n g  c o n t r a c t  would not  be exe rc i sed  u n l e s s  t h e  M9 
submit ted f o r  t e s t i n g  passed a l l  t h e  mandatory tests i n  t h e  
RFTS. W e  d ismissed t h e  p r o t e s t ,  f i n d i n g  it t o  be without 
merit on i ts  face  since t h e  RFTS c l e a r l y  advised Beretta 
t h a t  t h e  M9 would have t o  pass  t h e  mandatory tests and t h a t  
Berettals e x i s t i n g  c o n t r a c t  was t i e d  t o  t h e  performance of 
t h e  M9 under t h e  RFTS.  

I n  i t s  r eques t  f o r  r econs ide ra t ion  B e r e t t a  re i te ra tes  its 
argument t h a t  t h e  Army f a i l e d  t o  adv i se  it t h a t  t h e  o p t i o n  
i n  i ts e x i s t i n g  c o n t r a c t  would not be exe rc i sed  u n l e s s  t h e  
M9 passed a l l  t h e  mandatory tests under t h e  c u r r e n t  RFTS. 
W e  see no basis t o  d i s t u r b  our p r i o r  d e c i s i o n  d ismiss ing  t h e  
p r o t e s t .  

A s  w e  s t a t e d  i n  our p r i o r  d e c i s i o n ,  t h e  only reasonable  
i n t e r p r e t a t i o n  of t h e  RFTS f o r  t h e  follow-on procurement i s  
t h a t  a l l  cand ida te s  f o r  t h e  follow-on q u a n t i t y ,  including 
Beretta 's  M9, had t o  pas s  a l l  t h e  mandatory tests i n  t h e  
RFTS i n  o r d e r  t o  be e l i g i b l e  f o r  award of t h e  follow-on 
q u a n t i t y .  Based on t h e  argument i n  i ts  p r o t e s t  and t h e  
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r e q u e s t  f o r  r econs ide ra t ion ,  Beretta a p p a r e n t l y  assumed t h a t  
the Army might s t i l l  exercise t h e  op t ion  under its e x i s t i n g  
cbntract even i f  t h e  M9 be ing  t e s t e d  under t h e  RFTS f a i l e d  
t h e  mandatory tests. According t o  Beretta, without more 
e x p l i c i t  adv ice  from t h e  Army, Beretta was not  adequately on 
n o t i c e  t h a t  exercise of t h e  op t ion  depended on t h e  M9's 
successful performance under  t h e  RFTS. I n  our v i ew,  t h i s  
p o s i t i o n  s imply is not  reasonable .  

A s  a p re l imina ry  matter, as we d i scussed  i n  our ear l ier  
d e c i s i o n s  concerning t h i s  procurement, Congress, prompted by 
t h e  con t rove r sy  over t h e  s e l e c t i o n  process  f o r  t h e  b a s i c  
q u a n t i t y ,  d i r e c t e d  t h e  Army t o  conduct a new competi t ion t o  
select  t h e  o f f e r o r  t o  provide  t h e  a d d i t i o n a l  q u a n t i t y  of 
p i s t o l s  t h e  Army requi red .  Cons i s t en t  with t h i s  i n t e n t i o n ,  
our  d e c i s i o n  s u s t a i n i n g  t h e  p r o t e s t  by Smith & Wesson t o  t h e  
Army's i n i t i a l  p lan  t o  exempt Beretta from r e t e s t i n g  i n  
connec t ion  with t h e  follow-on procurement he ld  t h a t  t h e  Army 
should impose t h e  same requirements  on Beretta as on t h e  
o t h e r  o f f e r o r s ,  e i t h e r  by completely r e t e s t i n g  Beretta or by 
l i m i t i n g  r e t e s t i n g  of  Smith & Wesson t o  t h e  two mandatory 
character is t ics  it had f a i l e d  p rev ious ly .  Thus, i n  o u r  
v i ew,  t h e  h i s t o r y  of t h i s  a c q u i s i t i o n  c l e a r l y  shows t h a t  
s e l e c t i o n  of t h e  o f f e r o r  t o  provide t h e  follow-on q u a n t i t y  
was t o  be based on t h e  r e su l t s  of a new compet i t ion  with a l l  
o f f e r o r s ,  inc luding  Beretta, on an  equa l  foo t ing .  

The Army implemented our d e c i s i o n  by g i v i n g  Beretta t h e  
o p p o r t u n i t y  t o  s u b m i t  i t s  own cand ida te  f o r  t e s t i n g  under 
t h e  RFTS, b u t  s t a t i n g  t h a t ,  i f  Beretta chose not  t o  submit a 
cand ida te ,  t h e  Army would provide  p i s t o l s  f o r  t e s t i n g  from 
i t s  own M9 s tock .  While Beretta m a i n t a i n s  t h a t  it d i d  n o t  
understand t h e  RFTS t o  mean t h a t  t h e r e  w a s  a connect ion 
between t e s t i n g  under t h e  R F T S  and exercise of t h e  o p t i o n ,  
Beretta does not  e x p l a i n  what o t h e r  purpose would be served 
by t h e  Army's d e c i s i o n  t o  t e s t  a n  M9 from t h e  Army's own 
s t o c k  i n  t h e  event  t h a t  Beretta chose not  t o  submit a t e s t  
p i s t o l  i t s e l f .  

More impor tan t ,  assuming t h a t  e i t h e r  t h e  M9 a l o n e  o r  a l l  t h e  
c a n d i d a t e  p i s t o l s  f a i l e d  t h e  mandatory t es t s  i n  t h e  RFTS, 
t h e  Army c o u l d  not ,  as Beretta sugges t s ,  p rocure  t h e  follow- 
on q u a n t i t y  of p i s t o l s  through exercise of t h e  op t ion  under 
Beretta 's  e x i s t i n g  c o n t r a c t .  Given t h a t  t h e  mandatory tests 
i n  t h e  RFTS were included as an expres s ion  of t h e  Army's 
m i n i m u m  needs f o r  t h e  9-mm. p i s t o l ,  exercise of Beretta's 
op t ion  under t h e s e  circumstances would c o n s t i t u t e  s e l e c t i o n  
of a p i s t o l  which d id  not  meet t h e  Army's m i n i m u m  needs. 
Accordingly,  as w e  he ld  i n  our i n i t i a l  d e c i s i o n ,  it was n o t  
r easonab le  f o r  Beretta t o  assume t h a t  t h e  exercise of i ts  
op t ion  t o  procure  the  follow-on q u a n t i t y  c a l l e d  f o r  under 
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t h e  RETS would be u n a f f e c t e d  by t h e  M9's per formance  under 
t h e  RFTS. 

Beretta a l s o  a r g u e s  t h a t  w e  exceeded our a u t h o r i t y  when we 
summari ly  d i s m i s s e d  its p r o t e s t  because we dec ided  t h e  
p r o t e s t  on t h e  merits; Beretta asserts t h a t  summary 
d i s m i s s a l s  are a u t h o r i z e d  o n l y  where t h e y  are based  o n  
p r o c e d u r a l  grounds.  This argument  is w i t h o u t  merit.  As 
s t a t e d  i n  o u r  Bid P r o t e s t  R e g u l a t i o n s ,  4 C.F.R. S 21.3(m) 
( 1 9 8 8 ) ,  w e  w i l l  summarily d i s m i s s  a p r o t e s t  when on its f a c e  
it does  n o t  s t a t e  a v a l i d  basis f o r  p r o t e s t .  C o n t r a r y  t o  
B e r e t t a ' s  c o n t e n t i o n  t h a t  t h i s  p r o v i s i o n  r e f e r s  o n l y  t o  
p r o t e s t s  d i s m i s s e d  on t h e  b a s i s  o f  " t e c h n i c a l i t i e s , "  r a t h e r  
t h a n  t h o s e  d e c i d e d  on t h e  merits, w e  c o n s i s t e n t l y  r e l y  on 
s e c t i o n  21.3(m) as t h e  b a s i s  f o r  d i s m i s s i n g  p r o t e s t s  which, 
l i k e  Beretta 's ,  l a c k  merit  on t h e i r  face. E, e.g. ,  Wil ton 
Corp., 64 Comp. Gen. 233 (19851,  85-1 CPD 1 128; Sun 
Envi ronmenta l ,  I n c . ,  B-228491.2, Dec. 3, 1987, 87-2 CPD 
1[ 546; Southwest  Mobil Systems Corp. , B-223940, Aug. 21, 
1986, 86-2 CPD 11 213. Dismissal under t h e s e  c i r c u m s t a n c e s  
i s  c o n s i s t e n t  w i t h  t h e  Compe t i t i on  i n  C o n t r a c t i n g  A c t  of 
1984, 31 U.S.C. 5 3 5 5 4 ( a ) ( 3 )  (Supp. I V  19861, which 
s p e c i f i c a l l y  a u t h o r i z e s  t h e  C o m p t r o l l e r  Gene ra l  t o  dismiss 
any p r o t e s t  which is de te rmined  t o  be f r i v o l o u s  o r  which, o n  
i t s  face, d o e s  n o t  s ta te  a v a l i d  b a s i s  f o r  p r o t e s t .  

c - 

- 

Our p r i o r  d i s m i s s a l  is a f f i r m e d .  

a d s  F. H i n h n a n  
G e n e r a l  Counsel  

5 B-232681 




