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DIGEST 

S e a s o n a l  f i r e f i g h t e r s  who were p l a c e d  on  s t a n d b y  d u t y  may, 
b e c a u s e  o f  t h e  emergency  c o n d i t i o n s  i n  e f fec t ,  be  p a i d  u n d e r  
t i t l e  5 ,  U n i t e d  S t a t e s  Code, o r  u n d e r  t h e  F a i r  Labor 
S t a n d a r d s  A c t ,  overtime for  t h e i r  e n t i r e  s h i f t  w i t h o u t  
d e d u c t i o n  o f  8 h o u r s  f o r  sleep and meal time under  t h e  
" t w o - t h i r d s  r u l e . "  F u r t h e r ,  o n l y  b o n a  - f i d e  meals may be 
d e d u c t e d  t o  d e t e r m i n e  compensab le  h o u r s o f o v e r t i m e .  

DBCIS ION 

T h i s  d e c i s i o n  is i n  response t o  a r e q u e s t  f rom a F o r e s t  
S u p e r v i s o r ,  U n i t e d  S t a t e s  F o r e s t  S e r v i c e ,  San  B e r n a r d i n o  
N a t i o n a l  F o r e s t ,  C a l i f o r n i a ,  f o r  a n  o p i n i o n  as to w h e t h e r  
18 f i r e f i g h t e r s  are e n t i t l e d  to  o v e r t i m e  pay u n d e r  5 U.S.C. 

5 5 4 2 ( a )  ( 1 9 8 2 ) ,  or  u n d e r  t h e  F a i r  Labor  S t a n d a r d s  A c t  
(FLSA) ,  29 U.S.C. S 2 0 1  e t  se .l/, computed on  t h e  basis of 

e x c l u s i o n  of sleep and mealtime From a s h i f t  of more t h a n  
t h e  s o - c a l l e d  " t w o - t h i r d s  -9 r u  e.r2/ The r u l e  p re sumes  t h e  

1/ F e d e r a l  employees  engaqed  i n  f i r e  p r o t e c t i o n  a c t i v i t i e s  
Gay be e n t i t l e d  t o  c o m p e n s a t i o n  for  o v e r t i m e  work u n d e r  
e i t h e r  5 U.S.C. S 5542 or  t h e  FLSA, 29 U.S.C. S 201 e t  seq. 
I f  an employee is  e n t i t l e d  to c o m p e n s a t i o n  u n d e r  b o t h  laws, 
t h a t  employee r e c e i v e s  c o m p e n s a t i o n  u n d e r  w h i c h e v e r  law 
provides  t h e  g rea te r  o v e r t i m e  b e n e f i t .  See *., 5 4  Comp. 
Gen. 3 7 1  ( 1 9 7 4 ) .  Payment f o r  i r r e q u l a r  o v e r t i m e  p e r i o d s  o f  
less t h a n  24 h o u r s  w i l l  g e n e r a l l y  r e s u l t  i n  g r e a t e r  b e n e f i t s  
i f  c a l c u l a t e d  u n d e r  t h e  p r o v i s i o n s  o f  5 U.S.C. Q 5542. 

2 /  Under  t h e  t w o - t h i r d s  r u l e ,  1 6  h o u r s  of a 24-hour s h i f t  
i n v o l v i n g  s u b s t a n t i a l  s t a n d b y  d u t y  represent time i n  a pay  
s t a t u s ,  and 8 h o u r s  of t h e  24-hour  s h i f t  are e x c l u d e d  from 
t h e  c a l c u l a t i o n  o f  h o u r s  worked as  time f o r  e a t i n q  and 
s l e e p i n g .  
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24  h o u r s .  However, f o r  t h e  reasons  t h a t  fol low,  we conclude 
t h a t  t h e  two-thirds  r u l e  should not be app l i ed  i n  t h i s  c a se ,  
and we a r e  r e t u r n i n g  t h e  c la ims  t o  t h e  agency f o r  ca l cu la -  
tiom of overtime pay under e i t h e r  t i t l e  5 o r  t h e  FLSA. 

BACKGROUND 

The 18 employees here  a r e  a l l  seasonal  f i r e f i g h t e r s  who were 
assigned t o  t h e  Mammoth f i r e  i n  t h e  Inyo Nat ional  Fores t .  
T h e  employees a r e  a l l  r e g u l a r l y  scheduled f o r  a b a s i c  
workweek of  8 hours a day, 4 0  hours a week, 9:30 a.m. t o  
6 p.m., w h i c h  we presume a l lows  30 minutes f o r  l u n c h .  Each 
agency workday r u n s  from midnight t o  midnight.  The 
employees a r e  paid overt ime f o r  work o f f i c i a l l y  ordered o r  
approved i n  excess  of  8 h o u r s  i n  a day ,  or i n  excess of 
4 0  hours  i n  an a d m i n i s t r a t i v e  workweek, i n  accordance w i t h  
5 U.S.C. S 5542(a)  (1982) .  They  a r e  a l s o  nonexempt under 
t h e  FLSA and t h e r e f o r e  a r e  e n t i t l e d  t o  overt ime pay under 
29 U.S.C.  S 2 0 1  e t  seq.  (1982) .  These  employees do n o t  
r e c e i v e  annual premium pay f o r  r e g u l a r l y  scheduled standby 
under 5 U.S.C. 5 5 5 4 5 ( c ) ( 1 ) .  

On August 23 and 2 4 ,  1987, t h e  F i r e  Inc iden t  Commander 
r e s t r i c t e d  t h e  employees t o  t h e i r  base and placed them on 
s tandby d u t y  du r ing  the  evening and e a r l y  morning h o u r s .  
The employees have claimed overt ime pay f o r  7 ,  8,  o r  
1 0  hours  f o r  t h e  days t h a t  they  were r e s t r i c t e d  t o  the  base 
depending o n  t h e i r  tour  of duty.3/  - 
The agency has agreed t o  pay t h e  employees overtime under 
t h e s e  c i rcumstances ;  however, t h e  agency is  i n  doubt a s  t o  
how the  overtime should be computed. The agency 's  Regional 
Personnel  O f f i c e r  issued a memorandum t o  Fores t  Superv isors  
w h i c h  s a i d  t h a t ,  i n  c losed  camp s i t u a t i o n s ,  t h e  employees 
would be i n  a pay s t a t u s  f o r  a maximum of 1 6  hours  ( 2 4  hours 
l ess  8 hours  f o r  s l e e p i n g ) ,  l e s s  time a l l o c a t e d  fo r  meals. 
T h u s ,  t h e  Personnel O f f i c e r  concludes t h a t  t h e  employees 
involved i n  t h e  c losed  camp s i t u a t i o n  can be compensated f o r  
a maximum of 1 4 - 1 / 2  hours  ( 1 6  hours  l e s s  1-1/2 hours f o r  
mea l s ) .  

O P I N I O N  

I n  25 Comp. Gen. 1 6 1  ( 1 9 4 5 ) ,  we approved use of t h e  two- 
t h i r d s  r u l e  premised on i t s  a p p l i c a t i o n  to  a 24-hour s h i f t .  
I n  a 24-hour s h i f t ,  i t  is  r easonab le  t o  presume t h a t  a 

- 3/ T h e  employees a r e  a l s o  c la iming  hazard pay i n  some 
i n s t a n c e s  under t h e  p r o v i s i o n s  of 5 U.S.C. S 5545(d) (1982) .  
However, s u c h  pay is not a t  i ssue here .  
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p o r t i o n  of t h e  employee's time w i l l  be  spent  s l eep ing  and 
e a t i n g .  However, i r r e g u l a r  overt ime s h i f t s  of less than 
24 h o u r s  d u r a t i o n  a r e  more ak in  t o  a long workday, and i t  
is  not reasonable  to  presume t h a t  a po r t ion  of t he  
empioyee's t i m e  w i l l  be spen t  s l e e p i n g .  T h i s  po l i cy  has 
been adopted by both our O f f i c e  and t h e  Of f i ce  of Personnel 
Management ( O P M ) .  Thomas A .  Donohue, 64 Comp. Gen.  1 
(1984). 

I n  a d d i t i o n ,  OPM has publ ished r e g u l a t i o n s  p e r t a i n i n g  t o  pay 
a d m i n i s t r a t i o n  under t.he FLSA, and there  is a s p e c i f i c  
p rov i s ion  i n  5 C.F.R.  S 551.432 (1988) p e r t a i n i n g  t o  s l e e p  
t ime w h i c h  provides  t h a t :  

" ( a )  Except a s  provided i n  paragraph ( b )  of t h i s  
s e c t i o n ,  bona - f i d e  s l e e p  time t h a t  f u l f i l l s  t he  
fol lowing cond i t ions  s h a l l  no t  be considered h o u r s  
of work i f :  

"(1) The tour  of du ty  i s  24 hours  o r  more; 

"(2) During s u c h  time t h e r e  a r e  adequate f a c i l i -  
t i e s  s u c h  t h a t  an employee may u s u a l l y  enjoy an 
un in te r rup ted  per iod of s l e e p ;  and 

"(3) There a r e  a t  l e a s t  5 hours  a v a i l a b l e  f o r  
s u c h  time during t h e  s l e e p  per iod .  

" ( b )  For employees engaged i n  f i r e  p r o t e c t i o n  
a c t i v i t i e s  o r  law enforcement a c t i v i t i e s ,  t h e  
exc lus ion  of s l e e p  time is  a p p r o p r i a t e  f o r  t o u r s  
of  du ty  of more than 24 hours  only .  However, 
paragraphs ( a ) ( 2 )  and ( a ) ( 3 )  of t h i s  s e c t i o n  s t i l l  
apply t o  employees i n  t h e s e  a c t i v i t i e s .  . . ." 

Applying these p r i n c i p l e s  t o  t h e  f a c t s  i n  t h i s  ca se ,  we note  
t h a t  a l l  of t h e  employees completed t h e i r  d u t i e s  a t  e i t he r  
8 p.m. o r  9 p.m. on  August 23, t h e  f i r s t  day t h a t  the  
s tandby was ordered .  T h u s ,  t h e  employees would be e n t i t l e d  
t o  overtime compensation under 5 U . S . C .  S 5542 o r  t h e  FLSA 
f o r  t h e  balance of t h a t  day ( u n t i l  midnight)  because,  by 
adding t h e  a d d i t i o n a l  3 o r  4 h o u r s  t o  t h e i r  a c t u a l  work 
h o u r s ,  t h e i r  t o t a l  s h i f t  was of l e s s  than 24 hours  d u r a t i o n .  

We b e l i e v e  t h a t  under t h e  p r o v i s i o n s  of 5 C.F.R. S 551.432, 
s u  r a ,  t h e  employees a r e  e n t i t l e d  t o  overtime reimbursement -%- u n  e r  t h e  FLSA f o r  t h e  ba lance  of t h e i r  t o u r s  of duty.  The 
agency r e s t r i c t e d  t h e  employees t o  t h e  base again on 
August 24 which had t h e  e f f e c t  of a s s ign ing  them t o  a tour  
of duty  f o r  more than 24 hours.  T h u s ,  the  exc lus ion  of 
s l e e p  time would be a p p r o p r i a t e  under t h e  p rov i s ions  of 
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5 C.F.R. S 551.432(b).  However, on ly  bona - f i d e  s l e e p  time 
can be deducted f o r  t h e  purpose of computing overt ime under 
t h e  FLSA and t h e r e  m u s t  be adequate f a c i l i t i e s  so t h a t  an 
empJoyee can en joy  an un in te r rup ted  per iod  of s l e e p  and 
t h e r e  m u s t  be a t  l e a s t  5 hours  a v a i l a b l e  dur ing  t h e  s l e e p  
per iod .  5 C . F . R .  S 5 5 1 . 4 3 2 ( a ) ( 2 ) ( 3 ) ,  quoted above. 

We have been advised t h a t  t h e  employees were r e s t r i c t e d  t o  
t h e  f i r e  i n c i d e n t  base under emergency cond i t ions  without 
adequate f a c i l i t i e s  and on cons t an t  s tandby.  Under those 
c i rcumstances ,  we conclude t h a t  t h e  hours t h e  employees were 
r e s t r i c t e d  t o  base would c o n s t i t u t e  h o u r s  of work so a s  t o  
e n t i t l e  them t o  FLSA overt ime under t h e  c i rcumstances of 
t h i s  ca se  without  any deduct ion  f o r  s l e e p  time. 

W e  a l s o  d i s a g r e e  w i t h  t h e  agency's proposal  t o  a r b i t r a r i l y  
deduct 1-1/2 hours  f o r  meals,  s i n c e  on ly  bona -- f i d e  meals may 
be deducted t o  determine compensable h o u r s  of overt ime.  
Donohue, sup ra ,  a t  4 .  

Therefore ,  t h e  c la ims  a r e  r e tu rned  t o  t h e  Fores t  Se rv ice  f o r  
c a l c u l a t i o n  of overt ime pay under 5 U.S.C. S 5542(a)  and t h e  
FLSA i n  accordance w i t h  t h e  above d i s c u s s i o n .  

Comptr o l  1 yr Genera 1 
of t h e  United S t a t e s  
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