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DIGEST 

1 .  Protest issues are considered abandoned where agency's 
report specifically addresses arguments raised in initial 
protest, and protester fails to rebut the agency position in 
its comments on the agency report. 

2. Contention that amendment of solicitation after 
submission of best and final offers (BAFO) which led to the 
reopening of competition for a second round of BAFOs was 
improper, is untimely when asserted after the closing date 
for receipt of the second round of BAFOs. 

3 .  Contentions of improper disclosure of offerors' pricing 
and standings are dismissed where the protester does not 
produce any evidence to support its general allegations 
aside from the observation that the awardee's price dropped 
between successive rounds of best and final offers. 

DBCISION 

Precision Echo, Inc., protests the Department of the Navy's 
award of a contract to Fairchild Weston Systems, Inc., under 
request for proposals (RFP) No. N00019-87-R-0113 for 
recorder/reproducer systems. 

Initially, Precision Echo challenqed the award on the ground 
that the awardee's base price exceeded its base price and 
may have been materially unbalanced. Later, following 
receipt of the agency report, Precision Echo abandoned the 
original grounds of protest and for the first time 
( 1 )  objected to the agency's call for a second round of best 
and final offers (BAFO), and (2) alleged improper disclosure 
of procurement information to the awardee. 

We dismiss the protest. 



The R F T  i n i t i a l l y  s o u g h t  a t o t a l  r equ i r emen t  of  257 s y s t e m s  
(base q u a n t i t y  o f  2 0 ,  and o p t i o n  q u a n t i t i e s  o f  2 3 7 )  and 
p rov ided  f o r  t h e  e v a l u a t i o n  of o p t i o n  p r i c e s .  Award was t o  
be made t o  t h e  l o w e s t  p r i c e d ,  t e c h n i c a l l y  a c c e p t a b l e  
o f f e r o r .  Three p r o p o s a l s  were r e c e i v e d  and inc luded  i n  t h e  
c o m p e t i t i v e  range.  Fol lowing d i s c u s s i o n s  and a c a l l  f o r  
BAFOs,  t h e  fo l lowing  p r i c e s  were r e c e i v e d  i n  r e sponse  t o  t h e  
257 sys t em requ i r emen t :  

1 .  F a i r c h i l d  $ 2 1 , 5 4 5 , 3 6 4  
2 .  P r e c i s i o n  Echo $ 2 1 , 7 2 1 , 5 3 8  
3 .  Honeywe11 $ 2 4 , 1 8 2 , 8 0 0  

However, t h e  e v a l u a t o r s ,  aware t h a t  t h e  agency was n o t  
l i k e l y  t o  o r d e r  more t h a n  1 1 4  s y s t e m s ,  were concerned t h a t  a 
procurement  based on 2 5 7  sys t ems  might  n o t  r e s u l t  i n  a n  
award i n  t h e  government ' s  b e s t  i n t e r e s t s .  S i n c e  t h e  
s o l i c i t a t i o n  r e q u i r e d  s t e p l a d d e r  p r i c i n g 1  /of o p t i o n  
q u a n t i t i e s ,  t h e  e v a l u a t o r s  were a b l e  t o  recalculate t h e  
o f f e r o r s '  s t a n d i n g s  on t h e  b a s i s  of a lesser and more 
r ea l i s t i c  r equ i r emen t  of 1 1  4 sys tems.  The r e c a l c u l a t i o n  
showed t h a t  f o r  t h e  l e s s e r  q u a n t i t y  P r e c i s i o n  Echo ' s  p r i c e  
( $ 1 1 , 3 4 0 , 1 4 8 )  w a s  lower t h a n  F a i r c h i l d ' s  ( $ 1 1 , 4 2 8 , 0 2 9 )  and  
Honeywel l ' s  ( $ 1 3 , 4 7 0 , 8 0 0 ) .  

The agency t h e n  amended t h e  R F P  t o  r e f l e c t  i t s  actual 
r equ i r emen t  f o r  1 1 4  s y s t e m s  and  1 t r a i n i n g  sys tem,  and 
i s s u e d  a ca l l  f o r  a second BAFO. F a i r c h i l d  r e t a i n e d  i ts  
p o s i t i o n  as t h e  l o w e s t  p r i c e d  t e c h n i c a l l y  a c c e p t a b l e  o f f e r  
by r educ ing  i t s  p r i c e s  as fo l lows2/ :  - 

Fa i r c h i l d  P r e c i s i o n  Echo 

Basic $ 4 , 0 2 0 , 1 3 0  
Opt ion  I 1 , 6 2 2 , 2 5 5  
Opt ion  11 7 9 6 , 4 6 6  
Opt ion  111 8 4 7 , 3 2 0  
Opt ion  IV 1 , 1 9 8 , 8 2 9  
T o t a l  $ 8 , 4 8  5 , 0 0 0  

$ 3 , 9 2 5 , 7 0 8  
2 , 1 6 2 , 1 1 0  
1 , 2  1 9 , 7 0 2  
1 , 2 7 6 , 2 1 0  
1 , 8 8 7 , 6 9 6  

$1 0 , 4 7  1 , 4 2 6  

O f f e r o r s  cou ld  t e n d e r  a l t e r n a t i v e  p r i c e s  f o r  i n d i v i d u a l  
k e  items depending upon t h e  q u a n t i t y  o r d e r e d  by t h e  
government;  f o r  example,  a n  o f f e r o r  c o u l d  c h a r g e  $10 f o r  a 
q u a n t i t y  of 1 t o  5 ,  and $ 5  f o r  a q u a n t i t y  of 5 t o  1 0 .  

2 /  - Honeywell w i l l  n o t  be c o n s i d e r e d  f u r t h e r  s i n c e  it 
remained i n  t h i r d  p l a c e  w i t h  a t o t a l  e v a l u a t e d  o f f e r  of 
$ 1  1 , 4 6 0 , 5 0 0 .  
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On August 31, 1988, t h e  agency awarded F a i r c h i l d  t h e  base 
q u a n t i t y  c o n t r a c t  f o r  $4,001,830 (one l i n e  i t e m  was not  
awarded). The award exceeded P r e c i s i o n  Echo's p r i c e  f o r  t h e  
same base  q u a n t i t y  l i n e  items by $117,499. 

The agency ' s  n o t i c e  t o  P r e c i s i o n  Echo t h a t  award had been 
made t o  F a i r c h i l d  showed only  F a i r c h i l d ' s  base q u a n t i t y  
p r i c i n g  . Unaware of t h e  awardee's op t ion  q u a n t i t y  p r i c i n g ,  
P r e c i s i o n  Echo was concerned t h a t  F a i r c h i l d  improperly 
rece ived  t h e  award. The p r o t e s t e r  reasoned t h a t  i f  it was 
low on t h e  base q u a n t i t y  by $117,499, it might also be lower 
t h a n  t h e  awardee on t h e  o p t i o n  q u a n t i t i e s .  The p r o t e s t e r  
conceded t h a t  i t s  p r o t e s t  lacked merit i f  t h e  awardee had 
submit ted lower op t ion  p r i c e s  o f f s e t t i n g  t h e  awardee's 
h igher  base p r i c e ,  and t h e  awardee's p r i c i n g  w a s  not  
m a t e r i a l l y  unbalanced. The agency r e p o r t  showed t h a t  
F a i r c h i l d ' s  second BAFO o f f e r e d  low op t ion  p r i c e s  which more 
t h a n  o f f s e t  F a i r c h i l d ' s  h igher  base p r i c e ,  and t h a t  i t s  
p r i c i n g  was not  m a t e r i a l l y  unbalanced. P r e c i s i o n  Echo h a s  
no t  d i sputed  o r  r e f u t e d  t h e  substance of t h e  agency 
response.  Where an  agency s p e c i f i c a l l y  addresses  issues 
r a i s e d  by t h e  p r o t e s t e r  i n  i ts  i n i t i a l  p r o t e s t  and t h e  
p r o t e s t e r  f a i l s  t o  r ebu t  t h e  agency response i n  its 
comments, we cons ider  t h e  issues t o  have been abandoned by 
t h e  p r o t e s t e r .  Front  Desk E n t e r p r i s e s ,  I n c . ,  8-230732, 
J u n e  23, 1988, 88-1 CPD 11 603. 

Following r e c e i p t  of t h e  agency r e p o r t ,  P r e c i s i o n  Echo 
r a i sed  a new argument cha l l eng ing  t h e  agency 's  d e c i s i o n  t o  
reopen t h e  competi t ion by amending t h e  s o l i c i t a t i o n  t o  
re f lec t  i t s  r ev i sed  requirements  and c a l l i n g  f o r  a second 
round of BAFOs. P r e c i s i o n  Echo contends t h a t  t h e  agency 
should have awarded it t h e  c o n t r a c t  on t h e  b a s i s  of its 
f i r s t  BAFO because t h e  s o l i c i t a t i o n ' s  s t e p l a d d e r  p r i c i n g  
allowed t h e  agency t o  evaluate t h e  q u a n t i t i e s  a c t u a l l y  
r equ i r ed  wi thout  a second round of BAFOs. I n  o the r  words, 
P r e c i s i o n  Echo urges t h a t  t h e  i n i t i a l  compet i t ion  permi t ted  
a l l  o f f e r o r s  t o  assess t h e  r i s k s  and c o s t s  involved i n  
f u r n i s h i n g  d i f f e r e n t  q u a n t i t i e s  of systems, and t o  submit  
p r i c i n g  which encompassed t h e  modified requirement. W e  f i n d  
t h i s  i s s u e  t o  be untimely.  

Our Bid P r o t e s t  Regula t ions  provide t h a t  p r o t e s t s  based on 
a l l e g e d  impropr i e t i e s  i nco rpora t ed  i n t o  a s o l i c i t a t i o n  by 
amendment m u s t  be f i l e d  no t  la ter  than  t h e  n e x t  c lo s ing  d a t e  
f o r  r e c e i p t  of proposa ls .  4 C.F.R. S 2 1 . 2 ( a ) ( l )  (1988) .  
Here, it was clear from amendment 0006  t h a t  t h e  basic and 
opt ion  q u a n t i t i e s  c a l l e d  f o r  under t h e  RFP had changed and 
t h a t  o f f e r s  were t o  be r ev i sed  t o  r e f l e c t  t h e  change. To 
t h e  e x t e n t  t h a t  P r e c i s i o n  Echo argues  t h a t  t h e  change i n  
q u a n t i t y  d i d  not j u s t i f y  a second round of BAFOs, it was 
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r e q u i r e d  t o  raise t h i s  issue b e f o r e  second BAFOs were due on 
August 5 .  I n s t e a d ,  t h e  p r o t e s t e r  f i r s t  r a i s e d  i t s  c o n c e r n s  
a b o u t  t h e  p r o p r i e t y  of t h e  amendment and c a l l  f o r  a second 
round of BAFOs a t  a n  Oc tobe r  25 b i d  p r o t e s t  c o n f e r e n c e  
a b o u t  1 1  weeks a f te r  t h e  c l o s i n g  d a t e .  This i s s u e  t h e r e f o r e  
i s  un t ime ly  r a i s e d .  R. T. Nelson P a i n t i n g  S e r v i c e s ,  I n c . ,  
B-227953, Oct .  16, 1987, 87-2 CPD l[ 368, -- a f f ' d  on recon- 
s i d e r a t i o n ,  R. T. Nelson P a i n t i n g  S e r v i c e s ,  1nc.--Request  
f o r  R e c o n s i d e r a t i o n ,  B-227953.2, Feb. 26, 1988, 88-1 CPD 
11 198. 

r - - -  ~ __.. 

f o r  R e c o n s i d e r a t i o n ,  
11 198. 

- 
B-227953.2, Feb. 

- 
26 

)n recon- 
--Req ue s t - 

i 988 ,  88-1 CPD 

I n  any e v e n t ,  t h e  agency a c t e d  p r o p e r l y  i n  amending t h e  
s o l i c i t a t i o n  t o  a d v i s e  of  f e r o r s  of  t h e  s u b s t a n t i a l  i n c r e a s e  
i n  i t s  base q u a n t i t y  r equ i r emen t s ,  and r e q u e s t i n g  a second 
round of BAFOs. - See F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n  
S 1 5 . 6 0 6 ( a ) .  The p r o t e s t e r ' s  argument t h a t  t h e  s o l i c i t a -  
t i o n ' s  s t e p l a d d e r  p r i c i n g  had a l r e a d y  g i v e n  t h e  o f f e r o r s  a n  
o p p o r t u n i t y  t o  assess and p r i c e  t h e  r i s k s  and c o s t s  
a s s o c i a t e d  wi th  t h e  p r o d u c t i o n  o f  v a r i o u s  q u a n t i t i e s  l a c k s  
merit because  t h e  s t e p l a d d e r  p r i c i n g  a p p l i e s  on ly  t o  t h e  
o p t i o n  q u a n t i t i e s .  I n  c o n t r a s t ,  t h e  base q u a n t i t y  w a s  a 
f i x e d  number of sys t ems ,  and w a s  i n c r e a s e d  from 20 s y s t e m s  
t o  56 sys t ems .  Thus, under  t h e  changed r equ i r emen t  t h e  
government was d e f i n i t e l y  committed t o  p u r c h a s e  more t h a n  
twice t h e  number of s y s t e m s  o r i g i n a l l y  c a l l e d  f o r ,  and t h e  
agency wanted a l l  o f f e r o r s  propos ing  a g a i n s t  " t h e  most 
accurate p r o f i l e  of t h e  Government 's  a n t i c i p a t e d  require- 
ments  ove r  t h e  term of  t h e  con t r ac t . ' '  I n  our  view, t h i s  
concern  was r e a s o n a b l e  s i n c e  a s u b s t a n t i a l  change i n  t h e  
b a s e  q u a n t i t y  requi rement  can  be expec ted  t o  have a more 
c e r t a i n  e f f e c t  on o f f e r o r s '  p r i c i n g  t h a n  s imilar  changes i n  
o p t i o n  q u a n t i t i e s  where t h e  government is committed t o  
p u r c h a s i n g  t h e  base q u a n t i t y ,  and may o r  may n o t  o r d e r  t h e  
o p t i o n  q u a n t i t i e s .  See K i s c o  Company, I n c . ,  B-216953, 
Mar. 2 2 ,  1985, 85-1 Cm 7 334. 

F i n a l l y ,  P r e c i s i o n  Echo a l l e g e s  i n  broad! g e n e r a l  terms t h a t  
F a i r c h i l d  w a s  improper ly  aware of t h e  p r i c e s  o r  t h e  o r d e r  o f  
s t a n d i n g  a f t e r  t h e  f i r s t  round of BAFOs. S i n c e  P r e c i s i o n  
Echo h a s  n o t  f u r n i s h e d  any e v i d e n c e  i n  s u p p o r t  o f  i t s  
g e n e r a l  a l l e g a t i o n s ,  a s i d e  from its o b s e r v a t i o n  t h a t  
F a i r c h i l d ' s  p r i c e  dropped  2 3  p e r c e n t  between t h e  f i r s t  and 
second BAFOs, i t s e l f  a common occur rence ,  w e  view t h i s  
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a s p e c t  of t h e  p r o t e s t  as mere s p e c u l a t i o n  which prov ides  
b a s i s  f o r  q u e s t i o n i n g  t h e  award t o  F a i r c h i l d .  See  Kisco 
Co., I n c . ,  B-216646, Jan.  18, 1985, 85-1 CPD 11 5 7  - 

no 

Associate Genkral Counsel  
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