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DIGEST 

A p r o t e s t e r ' s  b i d  bond is  e n f o r c e a b l e  a q a i n s t  a s i n g l e  
c o r p o r a t e  s u r e t y  t h a t ,  i n  e x e c u t i n g  t h e  bond, s p e c i f i e s  a n  
i n t e n t  t o  be  bound t o  t h e  p e n a l  sum by comple t inq  t h e  
l i a b i l i t y  l i m i t  p o r t i o n  of t h e  b i d  bond form, even though 
t h e  p e n a l  s u m  is l e f t  b l a n k .  

DECI S I OH 

P r o f e s s i o n a l  R e s t o r a t i o n  S e r v i c e s ,  Inc .  (PRSI) p r o t e s t s  t h e  
r e j e c t i o n  of i t s  low b i d  under i n v i t a t i o n  f o r  b i d s  ( IFB)  
N o .  F28609-88-B-0024, f o r  c o r r o s i o n  c o n t r o l  of b u i l d i n g  
i n t e r i o r s  a t  M c G u i r e  A i r  Force  Base, New J e r s e y .  The b i d  
w a s  r e j e c t e d  as nonrespons ive  because no p e n a l  s u m  had been 
e n t e r e d  on t h e  b i d  bond accompanying t h e  b i d ,  as r e q u i r e d  by 
t h e  IFB. 

W e  s u s t a i n  t h e  p r o t e s t .  

The IFB r e q u i r e d  each  b i d d e r  t o  submit  w i t h  i t s  b i d  a b i d  
bond ( s t a n d a r d  form (SF) 2 4 )  i n  t h e  amount of 20 p e r c e n t  o f  
t h e  t o t a l  b i d  p r i c e ,  o r  $ 1 3 , 9 9 5  i n  t h e  case of t h e  
p r o t e s t e r .  Four b i d s  were r e c e i v e d  i n  r e sponse  t o  t h e  s o l i -  
c i t a t i o n ,  w i t h  PRSI t h e  a p p a r e n t  low b i d d e r .  
A i r  Fo rce  r e j e c t e d  PRSI 's  b i d  f o r  f a i l u r e  t o  i n s e r t  a n  
amount f o r  t h e  pena l  sum of bond. 

PRSI a d m i t s  t h a t  t h e  p e n a l  s u m  was o m i t t e d  b u t  a r g u e s  t h i s  
d e f i c i e n c y  i s  n o t  f a t a l  t o  i t s  b i d .  
t h e  l i a b i l i t y  l i m i t  i n  t h e  c o r p o r a t e  s u r e t y  s e c t i o n  of SF 24  
was completed by t h e  s u r e t y  w i t h  a f i g u r e  of $13,000, t h e  
" O b l i g a t i o n "  paragraph  b i n d s  t h e  s u r e t y  t o  t h e  l i a b i l i t y  
l i m i t .  The language r e l i e d  upon by PRSI is: 

However, t h e  

PRSI claims t h a t  s ince  

" W e ,  t h e  P r i n c i p a l  and  S u r e t y ( i e s 1  are f i r m l y  
bound t o  t h e  U n i t e d  S t a t e s  . . . i n  t h e  above 
p e n a l  s u m .  For payment of t h e  pena l  s u m ,  w e  



b i n d  o u r s e l v e s  . . . j o i n t l y  and s e v e r a l l y .  
However, where t h e  S u r e t i e s  are c o r p o r a t i o n s  
a c t i n g  as c o - s u r e t i e s ,  we,  t h e  S u r e t i e s  bind 
o u r s e l v e s  i n  such  sum ' j o i n t l y  and s e v e r a l l y '  as 
w e l l  a s  ' s e v e r a l l y '  o n l y  f o r  t h e  purpose of 
a l l o w i n q  a j o i n t  a c t i o n  o r  a c t i o n s  a g a i n s t  a n y  

t h e  
f u l l  amobnt of t h e  p e n a l  sum." (Emphasis added.)  

PRSI  a r g u e s  t h a t  t h e  l anguage  of t h e  S F  2 4  O b l i g a t i o n  
p a r a g r a p h  a l l o w s  t h e  l i a b i l i t y  l i m i t  t o  s u b s t i t u t e  f o r  t h e  
p e n a l  sum of bond. W e  a g r e e  i n  t h i s  case because  t h e r e  i s  
o n l y  one c o r p o r a t e  s u r e t y  t h a t  is l iab le  f o r  t h e  f u l l  p e n a l  
amount. I n  a s i t u a t i o n  w i t h  m u l t i p l e  c o r p o r a t e  su re t i e s ,  
e a c h  s u r e t y  may be  l i a b l e  f o r  on ly  a p o r t i o n  of t h e  p e n a l  
sum. Thus, t h e  s p e c i f i e d  l i a b i l i t y  l i m i t s  and t h e  r e q u i r e d  
p e n a l  sum are n o t  n e c e s s a r i l y  e q u i v a l e n t  where m u l t i p l e  
su re t i e s  are i n v o l v e d .  

The t e s t  i n  t h e s e  cases is whether  t h e  government can  
e n f o r c e  t h e  bond a g a i n s t  t h e  s u r e t y  i n  t h e  e v e n t  t h e  b i d d e r  
f a i l s  t o  e x e c u t e  t h e  r e q u i r e d  c o n t r a c t  documents and 
d e l i v e r  t h e  r e q u i r e d  bonds. - See Golden R e f o r e s t a t i o n ,  Inc .  , 
B-230169, Feb. 25 ,  1988, 88-1 C P D  11 196. P R S I ' s  s u r e t y  
i n s e r t e d  a l i a b i l i t y  l i m i t  of $13,000 on t h e  bond. W e  
b e l i e v e  t h a t  t h i s  l i a b i l i t y  agreement  a l o n g  wi th  t h e  
a u t h o r i z e d  s i g n a t u r e  of t h e  a t t o r n e y - i n - f a c t  are s u f f i c i e n t  
e v i d e n c e  t o  e s t a b l i s h  t h e  i n t e n t i o n  of t h e  c o r p o r a t e  s u r e t y  
t o  be bound f o r  a p e n a l  sum i n  t h e  amount of $13,000. 

W e  also f i n d  t h e  bond t o  be s u f f i c i e n t ,  even though it i s  
somewhat less t h a n  t h e  20 p e r c e n t  r e q u i r e d  by t h e  
s o l i c i t a t i o n .  Where t h e  l i a b i l i t y  l i m i t  s p e c i f i e d  i s  less 
t h a n  t h e  p e n a l  sum r e q u i r e d  by t h e  IFB, t h e  b id  o r d i n a r i l y  
w i l l  be r e j e c t e d  under  F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n  (FAR) 
S 28.101-4 as  nonrespons ive .  PRSI f a l l s  w i t h i n  an excep- 
t i o n ,  however, s i n c e  t h e  d i f f e r e n c e  between t h e  l i a b i l i t y  
l i m i t  and t h e  p e n a l  sum r e q u i r e d  is s l i g h t ;  P R S I ' s  bid  bond 
of $13,000 is greater t h a n  t h e  d i f f e r e n c e  between t h e  b i d  
p r i c e  and t h e  n e x t  h i g h e r  a c c e p t a b l e  b i d .  
4 ( b )  

- See  FAR S 28.101- 
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Accord ing ly ,  as  PRSI's b i d  bond is e n f o r c e a b l e  a g a i n s t  t h e  
s u r e f y ,  i t s  b i d  is r e s p o n s i v e  and shou ld  n o t  have been 
r e j e c t e d .  W e ,  t h e r e f o r e ,  recommend t h a t  award be made t o  
PRSI. W e  a l so  f i n d  t h e  p r o t e s t e r  t o  be e n t i t l e d  t o  be 
re imbursed  f o r  i t s  c o s t  of f i l i n g  and pu r su ing  t h e  p r o t e s t ,  
i n c l u d i n g  any r e a s o n a b l e  a t t o r n e y s '  f e e s  it may have  
i n c u r r e d .  The claim f o r  reimbursement shou ld  be submi t t ed  
d i r e c t l y  t o  t h e  agency. I f  t h e  p a r t i e s  are unable  t o  a g r e e  
on a n  amount, t h e  claim shou ld  be s u b m i t t e d  t o  u s  f o r  a 
d e t e r m i n a t i o n  of t h e  amount due.  4 C.F.R. S 21.6 ( 1 9 8 8 ) .  

The p r o t e s t  is s u s t a i n e d .  

Compt ro l l e r  General 
o f  t h e  Un i t ed  S t a t e s  
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