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DIGEST 

1 .  Protest that awardee will be unable to perform computer 
maintenance contract, because it allegedly cannot acquire 
protester's proprietary hardware and software and does not 
have qualified employees as required by the solicitation, 
concerns matters of responsibility. The General Accounting 
Office will not review affirmative determinations of 
responsibility except in certain limited circumstances not 
applicable here. 

2 .  Where firm would not be in line f o r  award were its 
protest sustained, protest is dismissed since firm does not 
have the required direct interest in the contract award to 
be considered an interested party under General Accounting 
Office's Bid Protest Regulations. 

DECISION 

Electronic Systems USA, Inc. (ESUSA), protests the award of 
a contract to Honeywell, Incorporated under invitation for 
bids (IFB) No. DABT31-88-B-0055, issued by the Directorate 
of Contracting, Fort Leonard Wood, Missouri, for maintenance 
and repair of the central control and monitoring system 
(CCMS) of a heating and cooling system. ESUSA alleges that 
Honeywell will be unable to perform the contract. 

We asked the Army to provide us with a report on this 
protest because we could not conclusively determine from the 
initial protest whether it was appropriate for our con- 
sideration on the merits. In its report, the Army argued 
for dismissal. The protester was given an opportunity to 
comment on the Army's report. After considering the 
positions of both parties, we conclude, for the reasons 
stated below that the protest is for dismissal. 

The IFB was issued for maintenance and repair of the CCMS 
for the heating and cooling system at the General Leonard 



Wood Army Community Hospi ta l .  The purpose of the CCMS is t o  
ga the r  tempera ture  d a t a  and i n p u t  it i n t o  t h e  d a t a  processor  
( f r o n t  end) where it can  be reviewed by h o s p i t a l  main tenance  
personnel  fo r  making a p p r o p r i a t e  adjustments  t o  regulate t h e  
system. The o r i g i n a l  CCMS was i n s t a l l e d  by Honeywell 
approximately 15 yea r s  ago and, i n  the  fol lowing yea r s ,  
Honeywell and Johnson Engineering and Maintenance Company 
performed maintenance c o n t r a c t s  on t h e  system. I n  1985, 
ESUSA won a c o n t r a c t  which inc luded  replacement of t h e  
f ront-end and computer programming necessary  t o  d u p l i c a t e  
t h e  e x i s t i n g  f u n c t i o n s  of t h e  Honeywell equipment and 
provide c e r t a i n  a d d i t i o n a l  f e a t u r e s .  

Three of t h e  fou r  b i d s  received were found respons ive  by t h e  
c o n t r a c t i n g  o f f i c e r :  Honeywell, $57,464; Johnson, $68,400; 
and ESUSA, $110,400. The c o n t r a c t i n g  o f f i c e r  determined 
t h a t  Honeywell was a r e s p o n s i b l e  bidder and t h e r e f o r e  made 
award t o  t h a t  f i r m .  ESUSA t h e n  f i l e d  i t s  p r o t e s t  w i t h  our 
Office a l l e g i n g  t h a t  Honeywell w i l l  be unable t o  main ta in  
t h e  CCMS because it l a c k s  access t o  ESUSAIs p r o p r i e t a r y  
p a r t s  and so f tware  and l a c k s  employees wi th  the r e q u i s i t e  
expe r i ence  t o  ma in ta in  or r e p a i r  t h e  front-end. 

Honeywell's b id  took no excep t ions  t o  t h e  requirements  of 
t h e  IFB and t h u s  Honeywell has o b l i g a t e d  i tself  t o  perform 
i n  accordance w i t h  t h e  terms of t he  IFB. Whether Honeywell 
w i l l  be able t o  perform as r equ i r ed  is  a matter of i ts  
r e s p o n s i b i l i t y .  Our  Of f i ce  does no t  review a f f i r m a t i v e  
de t e rmina t ions  of r e s p o n s i b i l i t y  u n l e s s  there is a showing 
of f raud o r  bad f a i t h  on t h e  agency 's  p a r t  o r  t h a t  d e f i n i -  
t i v e  r e s p o n s i b i l i t y  c r i te r ia  i n  t h e  s o l i c i t a t i o n  were not 
m e t .  See Repco Incorpora t ed ,  B-225496.3, Sept .  18, 1987, 
87-2 C T q [  272. Nei ther  of t h e s e  except ions  is a p p l i c a b l e  
he re .  

I n  a d d i t i o n ,  ESUSA i s  not  a n  interested pa r ty .  Under our 
B i d  P r o t e s t  Regula t ions ,  we w i l l  on ly  cons ider  a p r o t e s t  by 
a n  interested p a r t y ,  - i.e., an actual or p rospec t ive  bidder 
o r  o f f e r o r  whose d i rec t  economic interest  would be a f f e c t e d  
by the award of a c o n t r a c t  o r  t h e  fa i lure  t o  award a 
contract .  4 C.F.R. S 2f.O(a) (1988). A p a r t y  is not  an 
i n t e r e s t e d  p a r t y  t o  p r o t e s t  where it would no t  be i n  l i n e  
f o r  award were i t s  p r o t e s t  s u s t a i n e d .  Motorola, I n c . ,  
B-232843, Nov. 16, 1988, 88-2 CPD 
t h i r d  low bidder and fa i led  t o  a l l e g e  i n  i ts  o r i g i n a l  
p r o t e s t  t h a t  Johnson was i n e l i g i b l e  f o r  award. T h u s ,  t h e  
p r o t e s t e r  would no t  be i n  l i n e  for award even i f  w e  were t o  
s u s t a i n  i t s  p r o t e s t  of t h e  award t o  Honeywell. 

. ESUSA is t h e  - 

I n  i ts comments t o  t h e  agency repor t - - in  which t h e  Army had 
argued t h e  " i n t e r e s t e d  pa r ty"  issue--ESUSA claims for  t h e  
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f i r s t  t i m e  t h a t  Johnson 's  b id  is  not  responsive and t h a t  it 
is not  responsible. 
untimely.  Under our  Bid P r o t e s t  Regula t ions ,  p r o t e s t s  must 
be f i l e d  w i t h i n -  10  working days a f te r  the  basis of t h e  
p r o t e s t  is known o r  should have been  known. 4 C . F . R .  
S 2 1 . 2 ( a ) ( 2 ) .  Later raised a l l e g a t i o n s  m u s t  independent ly  

W e  f i r s t  n o t e  t h a t  ESUSA's claims are 

s a t i s f y  t h e  t i m e l i n e s s  requirements.  See L i t t l e  S u s i t n a  
Co.. 6 5  ComD. Gen. 651 ( 1 9 8 6 ) ,  86-1 C P D  lf 5 6 0 .  I t  would - 
appear that-  ESUSA cou ld  have presented  i ts  a l l e g a t i o n s  
regard ing  Johnson a t  t h e  t i m e  of i ts  o r i g i n a l  p r o t e s t .  

Even assuming, f o r  the purposes of argument, t h a t  t h e  
p r o t e s t e r ' s  new a l l e g a t i o n s  are t ime ly ,  t hey  are wi thou t  
merit. ESUSA f i r s t  a l l e g e s  t h a t  Johnson 's  bid was non- 
responsive because it fa i led  t o  acknowledge r e c e i p t  of t w o  
of t h e  four  amendments t o  t h e  IFB. However, we have 
reviewed these amendments and f i n d  them t o  be immaterial; 
t h e y  would n o t  a f fec t  t h e  respons iveness  of Johnson's bid. 
Thus,  f a i l u r e  t o  acknowledge these amendments may be waived 
by t h e  agency and Johnson would remain n e x t  i n  l i n e  f o r  
award. - See Motorola, Inc. ,  B-232843, supra. 

E S U S A ' s  second a l l e g a t i o n  concerns t h e  r e s p o n s i b i l i t y  of 
Johnson. As noted above, where there is no showing of fraud 
o r  bad f a i t h ,  o r  t h a t  there are d e f i n i t i v e  r e s p o n s i b i l i t y  
c r i t e r i a  i n  the  s o l i c i t a t i o n  which Johnson cannot meet, we 
w i l l  not review t h i s  i s s u e .  - See Repco Incorpora ted ,  
B-225496.3,  Ssupra. 
award, assuming Johnson is found r e spons ib l e ,  ESUSA i s  not 
an  i n t e r e s t e d  p a r t y .  

S i n c e  Johnson would be n e x t  i n  l i n e  fo r  

The p r o t e s t  is dismissed.  

6 Robert  M. S t r o  q 
Assoc ia t e  G e n e d a l  C o u n s e l  
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