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DIGEST 

1 .  Protest that award improperly was made on basis 
differing from that set forth in the solicitation is denied 
where contract in fact incorporates the same specifications 
contained in solicitation, and the agency represents that 
no waivers or deviations from the specifications have been 
requested or granted since award. 

2. New and independent grounds of protest first raised in 
protester's comments on the agency's report are dismissed as 
untimely; under Bid Protest Regulations, protest of alleged 
improprieties apparent on the face of the request for 
proposals should have been filed by closing date for 
receipt of proposals, and protest that awardee's price was 
unreasonable had to be filed within 10 working days after 
protester knew of award price. 

DECISION 

Consolidated Devices, Inc. protests the award of a contract 
to King Nutronics Corporation, under request for proposals 
(RFP) No. N00123-87-R-1160, issued by the Department of the 
Navy for semiautomatic torque and force calibrators, used in 
the calibration of tools. The protester principally argues 
that the contract was awarded on a basis different from that 
set forth in the solicitation. 

We deny the protest in part and dismiss it in part. 

The agency initially argues that because the protester did 
not submit a timely offer, the firm is not an interested 
party to challenge the award of the contract. In this 
regard, the record shows Consolidated's proposal was 
rejected as late because it was received 6 minutes after the 
deadline for receipt of initial proposals. The Navy is 
correct that, in general, we will not consider a party's 
interest to be sufficient where that party would not be 



e l i g i b l e  for award i f  t h e  issues r a i s e d  were resolved i n  its 
favor.  N a t i o n a l  M e d i c a l  Homecare, 5229577, J a n .  12, 1988, 
88-1 CPD 121. Here, however ,  t h e  King N u t r o n i c s  c o n t r a c t  
c o u l d  be t e r m i n a t e d  and t h e  r e q u i r e m e n t  recompeted  ( s i n c e  
no  o t h e r  o f f e r s  were r e c e i v e d ) ,  i f  w e  a g r e e d  w i t h  C o n s o l i -  
d a t e d  t h a t  t h e  award was improper. S i n c e  C o n s o l i d a t e d  
competed by s u b m i t t i n g  a proposal ( a l b e i t  a l a t e  o n e ) ,  
C o n s o l i d a t e d ' s  i n t e r e s t  a s  a p o t e n t i a l  competitor on  s u c h  a 
r e c o m p e t i t i o n ,  i f  t h e  p ro tes t  is s u c c e s s f u l ,  is s u f f i c i e n t  
f o r  it t o  be c o n s i d e r e d  a n  i n t e r e s t e d  p a r t y .  S i n  l e t o n  
C o n t r a c t i n g  Corp., B-211259, Aug. 29, 1983, 83- + C P D  9 270. 

The protester  c o n t e n d s  t h a t  t h e  Navy " i n  n e g o t i a t i o n s  w i t h  
King N u t r o n i c s  s u b s t a n t i a l l y  changed and m o d i f i e d  t h e  
s p e c i f i c a t i o n s . "  The  b a s i s  for  t h e  protester ' s  a l l e g a t i o n  
is an  a l l e g e d  s t a t e m e n t  by King N u t r o n i c s  i n  a l e t t e r  t o  t h e  
A i r  Force c o n c e r n i n g  a s u b s e q u e n t  A i r  Force p r o c u r e m e n t  t h a t  
t h e  i t e m  s u p p l i e d  i n  t h a t  p r o c u r e m e n t  meets t h e  same 
r e q u i r e m e n t s  a s  t h e  c o n t r a c t  awarded by t h e  Navy here. 
Accord ing  t o  t h e  p ro tes te r ,  t h e  s u b s e q u e n t  p r o c u r e m e n t  
i n v o l v e d  d i f f e r e n t  s p e c i f i c a t i o n s ,  so it b e l i e v e s  t h i s  
a l l e g e d  s t a t e m e n t  by King N u t r o n i c s  i n d i c a t e s  t h a t  t h e  Navy 
m u s t  have m a t e r i a l l y  changed  t h e  s p e c i f i c a t i o n  i n  making 
award t o  King N u t r o n i c s .  We f i n d  no merit t o  t h e  protest .  

W e  have  r ev iewed  t h e  s i g n e d  c o n t r a c t  d a t e d  September 1, 
1988,  and f i n d  no c h a n g e  i n  t h e  s p e c i f i c a t i o n s ;  t h e  d e t a i l e d  
s p e c i f i c a t i o n s  f o r  t h e  ca l ib ra to r s  have been  i n c o r p o r a t e d  
i n t o  t h e  c o n t r a c t  as  t h e y  a p p e a r e d  i n  t h e  RFP. A l s o ,  t h e  
agency  h a s  s u b m i t t e d  a s t a t e m e n t  from t h e  c o n t r a c t i n g  
o f f i c e r ' s  t e c h n i c a l  r e p r e s e n t a t i v e  t h a t :  (1 ) t h e  c o n t r a c t  
awarded was f o r  c a l i b r a t o r s  w i t h  t h e  same s p e c i f i c a t i o n s  
r e q u i r e d  by t h e  s o l i c i t a t i o n  h e r e ;  and  ( 2 )  s i n c e  c o n t r a c t  
award ,  t h e  awardee  h a s  n o t  r e q u e s t e d  any d e v i a t i o n s  or 
w a i v e r s  from t h e  RFP s p e c i f i c a t i o n s ,  and none h a s  b e e n  
g r a n t e d .  W e  t h u s  f i n d  no r e a s o n  t o  q u e s t i o n  t h e  award h e r e .  

The protester ,  i n  i t s  c o n f e r e n c e  comments f i l e d  o n  
November 14, for t h e  f i r s t  t i m e  a r g u e s  t h a t :  ( 1 )  t h e  
s p e c i f i c a t i o n s  were ambiguous and d i d  n o t  r e f l e c t  t h e  
g o v e r n m e n t ' s  minimum n e e d s ,  b e c a u s e  t h e  agency d i d  n o t  
d e f i n e  t h e  minimum a l l o w a b l e  measurement  u n c e r t a i n t y  f o r  
torque, f o r c e ,  o r  t e n s i o n  o u t p u t ;  and  (2) t h e  award was a t  
a n  u n r e a s o n a b l e  p r i c e ,  as  e v i d e n c e d  by a p r i o r  award a t  
$19,500 per u n i t ,  $17,625 less t h a n  t h e  $37,125 per  u n i t  
award price h e r e .  

T h e s e  a rgumen t s  are  u n t i m e l y  and w i l l  n o t  be c o n s i d e r e d .  
Each new protest  g r o u n d  must  i n d e p e n d e n t l y  s a t i s f y  t h e  
t i m e l i n e s s  r e q u i r e m e n t s  o f  our Bid P r o t e s t  R e g u l a t i o n s ,  
which d o  n o t  c o n t e m p l a t e  t h e  piecemeal p r e s e n t a t i o n  o r  
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d e v e l o p m e n t  of p ro tes t  i s s u e s .  S e e  Chesapeake  c Potomac 
T e l e p h o n e  Co . ,  B-224228, Feb. 5 ,  1987,  87-1 C P D  (I 120. Our 

- 
R e g u i a t i o n s  r e q u i r e  t h a t  a p ro tes t  based  on a l l e g e d  
improprieties i n  a n  RFP t h a t  are a p p a r e n t  b e f o r e  t h e  c l o s i n g  
d a t e  f o r  r e c e i p t  of i n i t i a l  p r o p o s a l s  be  f i l e d  by t h a t  d a t e ,  
4 C.F.R.  s 2 1 . 2 ( a ) ( l )  ( 1 9 8 8 ) ,  and  t h a t  o t h e r  p ro tes t s  b e  
f i l e d  w i t h i n  10 d a y s  a f t e r  t h e  b a s i s  of protest  is known or 
s h o u l d  have  been  known. 4 C.F.R.  S 2 1 . 2 ( a ) ( 2 ) .  Thus ,  u n d e r  
t h e  f o r m e r  r u l e ,  t h e  p ro t e s t  c h a l l e n g i n g  t h e  adequacy  o f  t h e  
s p e c i f i c a t i o n s ,  which  s h o u l d  h a v e  been  a p p a r e n t  on  t h e  f a c e  
o f  t h e  s o l i c i t a t i o n ,  is u n t i m e l y  s i n c e  it was n o t  f i l e d  by 
t h e  A p r i l  1 1  c l o s i n g  d a t e .  L i k e w i s e ,  t h e  protest  o f  t h e  
r e a s o n a b l e n e s s  o f  t h e  a w a r d e e ' s  price is u n t i m e l y  unde r  t h e  
l a t t e r  r u l e  s i n c e ,  upon o u r  i n q u i r y ,  t h e  c o n t r a c t i n g  a g e n c y  
h a s  a d v i s e d  t h a t  i t  d i s c l o s e d  t h e  award price t o  t h e  
p r o t e s t e r  i n  t h e  S e p t e m b e r  1 4  t e l e p h o n e  c o n v e r s a t i o n  
n o t i f y i n g  t h e  protester of award;  s i n c e  t h e  a l l e g a t i o n  was 
n o t  r a i s e d  u n t i l  c o n s i d e r a b l y  more t h a n  1 0  working  d a y s  
a f t e r  S e p t e m b e r  14 ,  it w i l l  n o t  b e  c o n s i d e r e d .  

The protest  is d e n i e d  i n  p a r t  and d i s m i s s e d  i n  p a r t .  

G e n e r a l  Counse l  
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