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The Comptroller General 
of the United Stater, 

wubinqton, D.C. 20548 

Decision 

Century Marine Corp. Matter of: 

File: B-232630 
Date: D e c e m b e r  16* 1988 

DIGEST 

Failure to furnish nonmaterial representations and 
certifications in a bid does not render the bid 
nonresponsive. 

DECISION 

Century Marine Corp. protests the award of a contract to 
Southwest Marine, Inc., under invitation for bids (IFB) 
No. DTMA94-88-B-80004 issued by the Maritime Administration 
for the deactivation and repair of the "Cape Ducato." The 
Maritime Administration rejected Century's bid as nonre- 
sponsive for failing to comply with the solicitation 
requirements concerning a Master Lump Sum Repair Agreement. 

We sustain the protest. 

The agency received three bids as of the July 1, 1988, 
opening. 
bid was nonresponsive because that firm had not entered 
into a Master Agreement with the Maritime Administration and 
it did not comply with the IFB instructions for those not 
holding a current Master Agreement. The Master Agreement is 
used by the agency to standardize vessel repair contracts. 
It contains standard form contract clauses and contractor 
representations and certifications. 
Southwest Marine, the second low bidder at a price of 
$2,196,786 which was $397,116 more than Century's low bid. 

The contracting officer determined that Century's 

Award was made to 

Clause H.1 of the I F B  required bidders to be either holders 
of a current Master Agreement or to indicate "in writing" 
that all terms and conditions of the Master Agreement would 
apply to its bid, provide acceptance of the Master Agreement 
with its bid, and submit all annual representations and 
certifications required by the Agreement. Clause K.l(a) of 
the solicitation required bidders who were Master Agreement 



h o l d e r s  t o  c h e c k  t h e  appropriate  b l o c k  i n d i c a t i n g  t h a t  t h e i r  
a n n u a l  r e p r e s e n t a t i o n s  and  c e r t i f i c a t i o n s  had been  s u b m i t t e d  
t o  t h e  Master Agreement  i s s u i n g  o f f i c e .  O t h e r s  were t o  
c h e c k  t h e  b lock  i n d i c a t i n g  t h a t  e n c l o s e d  w i t h  t h e  b i d  were 
t h e  r e p r e s e n t a t i o n s  and c e r t i f i c a t i o n s .  The c l a u s e  f u r t h e r  
warned b i d d e r s  t h a t  t h e  f a i l u r e  t o  s u b m i t  t h e  required 
r e p r e s e n t a t i o n s  and c e r t i f i c a t i o n s  c o u l d  r e s u l t  i n  bid 
r e j e c t i o n .  

C e n t u r y  marked t h e  f i r s t  b lock i n  c l a u s e  K. 1 ( a )  i n d i c a t i n g  
t h a t  it was a holder  o f  a Master Agreement.  C e n t u r y  does 
n o t  d i s p u t e  t h a t  it was n o t ,  at t h a t  time, a h o l d e r  of such  
a n  ag reemen t .  I n s t e a d ,  C e n t u r y  a r g u e s  t h a t  it r e a s o n a b l y  
re l ied on t h e  r e p r e s e n t a t i o n s  of an  agency  o f f i c i a l  who 
directed it to  mark t h e  b lock  i n d i c a t i n g  t h a t  it was a 
Master Agreement  ho lde r .  A c c o r d i n g  t o  t h e  p ro tes te r  t h e  
o f f i c i a l  a s s u r e d  it t h a t  any  problems r e g a r d i n g  t h e  a c t u a l  
c o m p l e t i o n  of t h e  Master Agreement  c o u l d  be resolved a f t e r  
b i d  o p e n i n g .  The a g e n c y  d e n i e s  t h a t  it t o l d  C e n t u r y  t o  mark 
t h e  f i r s t  b lock  i n  c l a u s e  K . l ( a ) .  W e  need n o t ,  however ,  
resolve t h e  c o n f l i c t  b e c a u s e  w e  do n o t  f i n d  t h a t  C e n t u r y ' s  
mark ing  t h e  wrong block and f a i l i n g  t o  s u b m i t  t h e  r e q u i r e d  
c e r t i f i c a t i o n s  r e n d e r e d  its b i d  n o n r e s p o n s i v e .  

N o t w i t h s t a n d i n g  t h e  a g e n c y ' s  c o n t r a r y  v i e w ,  t h e  s o l i c i t a t i o n  
terms do n o t  require t h e  r e j e c t i o n  o f  a b i d  s u b m i t t e d  by a 
f i r m  t h a t  h a s  n o t  s i g n e d  t h e  Master Agreement .  We t h i n k  
t h a t  by s i g n i n g  i t s  b i d ,  t h e  p r o t e s t e r  a g r e e d  t o  be bound by 
a l l  t h e  terms of t h e  Master Agreement  e x c e p t  t h e  r e p r e s e n t a -  
t i o n s  and c e r t i f i c a t i o n s .  S e c t i o n  J o f  t h e  I F B  s t a t e s  t h a t ,  
" A l l  terms, c o n d i t i o n s ,  a r t i c l e s ,  and r e f e r e n c e d  documen t s  
and c l a u s e s  of t h e  Maritime A d m i n i s t r a t i o n  Master Lump Sum 
Repair Agreement  (MLSRA) dated  02-1 9-88 i n c l u d i n g  a l l  
m o d i f i c a t i o n s  s h a l l  be c o n s i d e r e d  a s  p a r t  o f  t h i s  
c o n t r a c t . "  S e c t i o n  H p r o v i d e s  t h a t  n o n - h o l d e r s  o f  a Master 
Agreement  may b id  i f  t h e y  a g r e e  " i n  w r i t i n g "  t h a t  " a l l  terms 
a n d  c o n d i t i o n s  of t h e  Agreement  a p p l y  t o  its bid."  I n  o u r  
v iew,  C e n t u r y ' s  s i g n a t u r e  on t h e  b id  c o n s t i t u t e s  i ts  w r i t t e n  
"ag reemen t"  t o  abide by t h e  terms and c o n d i t i o n s  of t h e  
s o l i c i t a t i o n  wh ich  s p e c i f i c a l l y  i n c l u d e d  a l l  o f  t h e  terms 
a n d  c o n d i t i o n s  o f  t h e  Master Agreement .  

C e n t u r y  d i d  n o t ,  however ,  s u b m i t  t h e  r e p r e s e n t a t i o n s  a n d  
c e r t i f i c a t i o n s  r e q u i r e d  o f  n o n - h o l d e r s .  They c o n s i s t  of 
s t a n d a r d  c e r t i f i c a t i o n s  which commonly appear i n  so l i c i t a -  
t i o n s ,  s u c h  as those r e l a t i n g  t o  p r e v i o u s  c o n t r a c t s  and 
c o m p l i a n c e  reports, i n d e p e n d e n t  price d e t e r m i n a t i o n ,  
c o n t i n g e n t  fees, a f f i r m a t i v e  a c t i o n  and t y p e  of b u s i n e s s  
o r g a n i z a t i o n .  W e  have  h e l d  t h a t  a b i d d e r ' s  f a i l u r e  t o  
complete s u c h  c e r t i f i c a t i o n s  and r e p r e s e n t a t i o n s  t h a t  have  
no  b e a r i n g  on w h e t h e r  t h e  b id  c o n s t i t u t e s  a n  u n e q u i v o c a l  
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o f f e r  to  p r o v i d e  t h e  p r o d u c t  or s e r v i c e  d o e s  n o t  a f f e c t  t h e  
b i d ' s  r e s p o n s i v e n e s s .  RLR Roof ing  and S h e e t  Metal, I n c .  , 
8-220424, Nov. 2 1 ,  1985,  85-2 CPD 11 587. I n  t h i s  r e g a r d ,  
t h e  r e g u l a t i o n s  d e f i n e  an  immaterial d e f e c t  a s  one  w i t h  a 
n e g l i g i b l e  e f f e c t  on p r ice ,  q u a n t i t y ,  q u a l i t y  or d e l i v e r y .  
F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n  s 14.405. I t  s p e c i f i c a l l y  
l ists  t h e  f a i l u r e  o f  a b i d d e r  t o  e x e c u t e  c e r t i f i c a t i o n s  
c o n c e r n i n g  p r e v i o u s  c o n t r a c t s  and c o m p l i a n c e  reports  and 
a f f i r m a t i v e  a c t i o n  as examples  of minor  i n f o r m a l i t i e s  which  
c a n  be c u r e d  or waived .  The o n l y  o t h e r w i s e  mater ia l  
c e r t i f i c a t i o n s ,  w h e t h e r  t h e  b i d d e r  w i l l  s u p p l y  end  i tems 
m a n u f a c t u r e d  or p r o d u c e d  by a small b u s i n e s s  and w h e t h e r  a 
minimum b i d  a c c e p t a n c e  p e r i o d  l o n g e r  t h a n  t h a t  r e q u i r e d  by  
t h e  agency  w i l l  b e  a p p l i c a b l e ,  a r e  immaterial here s i n c e  
t h i s  p r o c u r e m e n t  is n o t  a small b u s i n e s s  s e t - a s i d e  and t h e  
b i d d e r  is n o t  r e q u i r e d  t o  s p e c i f y  an  a l t e r n a t e  minimum b i d  
a c c e p t a n c e  p e r i o d .  S i n c e  none o f  t h e  s t a n d a r d  c e r t i f i c a -  
t i o n s  t o  b e  f u r n i s h e d  p u r s u a n t  t o  t h e  Master Agreement  h a s  
o t h e r  t h a n  a n e g l i g i b l e  e f f e c t  on  price,  q u a n t i t y ,  q u a l i t y  
or d e l i v e r y ,  C e n t u r y ' s  f a i l u r e  t o  p r o v i d e  t h e  c e r t i f i c a t i o n s  
d o e s  n o t  r e n d e r  i t s  b i d  n o n r e s p o n s i v e .  W e  t h e r e f o r e  s u s t a i n  
t h e  protest .  

S i n c e  s i g n i f i c a n t  p e r f o r m a n c e  h a s  o c c u r r e d  u n d e r  t h e  
c o n t r a c t  w e  do  n o t  recommend t h a t  t h e  award be d i s t u r b e d .  
I n  v i ew,  however ,  of o u r  c o n c l u s i o n  t h a t  C e n t u r y ' s  b i d  was 
i m p r o p e r l y  r e j e c t e d ,  w e  t h i n k  t h a t  C e n t u r y  is  e n t i t l e d  t o  
b i d  p r e p a r a t i o n  costs and t o  t h e  costs o f  f i l i n g  and 
p u r s u i n g  t h e  p ro t e s t ,  i n c l u d i n g  r e a s o n a b l e  a t t o r n e y s '  f e e s .  
Bid Protest  R e g u l a t i o n s ,  4 C.F.R. 2 1 . 6 ( d )  ( 1 9 8 8 ) .  C e n t u r y  
s h o u l d  s u b m i t  i t s  claim f o r  s u c h  costs d i r e c t l y  t o  t h e  
a g e n c y .  4 C.F.R.  s 2 1 . 6 ( e ) .  

The p r o t e s t  is s u s t a i n e d .  

Comptroller G e n e r a l  
o f  t h e  U n i t e d  S t a t e s  
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