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DIGEST 

Funds o r i g i n a l l y  ob l iga ted  i n  o n e  f i s c a l  y e a r ,  f o r  a 
c o n t r a c t  t h a t  is t e r m i n a t e d  f o r  c o n v e n i e n c e  i n  r e s p o n s e  t o  a 
court  order (o r  a d e t e r m i n a t i o n  by t h e  G e n e r a l  Accoun t ing  
O f f i c e  or o ther  c o m p e t e n t  a u t h o r i t y )  t h a t  t h e  c o n t r a c t  award 
was improper, r e m a i n  a v a i l a b l e  i n  a s u b s e q u e n t  f i s c a l  y e a r  
t o  fund  a r e p l a c e m e n t  c o n t r a c t ,  p r o v i d e d  t h e  o r i g i n a l  
c o n t r a c t  was awarded i n  good f a i t h ,  t h e  agency  has a 
c o n t i n u i n g  bona f i d e  need f o r  t h e  g o o d s  or s e r v i c e s  
i n v o l v e d ,  and t h e  r e p l a c e m e n t  c o n t r a c t  is awarded w i t h o u t  
undue d e l a y  and o n  t h e  same bas i s  as t h e  o r i g i n a l  c o n t r a c t .  
60 Comp.  Gen. 591 (1981)  is modi f ied  a c c o r d i n g l y .  

T h i s  d e c i s i o n  is  i n  r e s p o n s e  t o  a request from t h e  C h i e f ,  
O p e r a t i o n s  Accoun t ing  and R e p o r t i n g  D i v i s i o n ,  U n i t e d  States  
Mint ( M i n t ) ,  Depa r tmen t  of t h e  T r e a s u r y ,  f o r  our d e c i s i o n  on 
whe the r  f u n d s  o r i g i n a l l y  o b l i g a t e d  i n  f i s c a l  year 1988 by 
t h e  Mint f o r  a n  asbestos a b a t e m e n t  c o n t r a c t  are a v a i l a b l e  i n  
a s u b s e q u e n t  f i s c a l  y e a r  a f t e r  a federa l  d i s t r i c t  c o u r t  
orders  t h e  Mint t o  t e r m i n a t e  t h e  award and reso l ic i t  t h e  
c o n t r a c t .  A s  e x p l a i n e d  below, s i n c e  t h e  Mint i s  compelled 
t o  t e r m i n a t e  t h e  c o n t r a c t  f o r  t h e  c o n v e n i e n c e  of t h e  govern-  
ment ,  t h e  f u n d s  i n  q u e s t i o n  r e m a i n  a v a i l a b l e  t o  t h e  Mint i n  
f i s c a l  y e a r  1989 t o  f u n d  a r e p l a c e m e n t  c o n t r a c t  f o r  asbestos 
removal, p r o v i d e d  t h e  Mint s t i l l  h a s  a bona f i d e  need  f o r  
s u c h  services and t h e  r e p l a c e m e n t  c o n t r a c t  is awarded 
w i t h o u t  undue d e l a y  and on  t h e  same bas i s  as t h e  o r i g i n a l  
c o n t r a c t .  Our d e c i s i o n  reported a t  60 Comp. Gen. 591  (1981)  
is m o d i f i e d  a c c o r d i n g l y .  

BACKGROUND 

On J u n e  1 5 ,  1988,  u n d e r  a n e g o t i a t e d  p r o c u r e m e n t ,  t h e  Mint 
awarded a $1.8 m i l l i o n  c o n t r a c t  t o  LVI E n v i r o n m e n t a l ,  I n c .  
( L V I ) ,  t o  remove a s b e s t o s - c o n t a i n i n g  mater ia ls  f rom t h e  



Denver  M i n t  i n  D e n v e r ,  C o l o r a d o .  T h e r e a f t e r ,  a n  
u n s u c c e s s f u l  o f f e r o r ,  A&B Asbestos A b a t e m e n t ,  I n c .  ( A & B )  , 
f i l e d  a m o t i o n  i n  t h e  F e d e r a l  D i s t r i c t  C o u r t  f o r  t h e  
D i s t r i c t  o f  C o l o r a d o  f o r  a t e m p o r a r y  r e s t r a i n i n g  o r d e r  o n  
t h e  g r o u n d s  t h a t  t h e  award  of t h e  c o n t r a c t  was " a r b i t r a r y ,  
c a p r i c i o u s ,  a n d  n o t  i n  a c c o r d a n c e  w i t h  law."l/  The c o u r t  
g r a n t e d  A & B ' s  m o t i o n  fo r  a t e m p o r a r y  r e s t r a i n i n g  o r d e r .  
S u b s e q u e n t l y ,  o n  November 1, 1 9 8 8 ,  t h e  c o u r t  i s s u e d  a 
p e r m a n e n t  i n j u n c t i o n  e n j o i n i n g  t h e  M i n t  f rom a w a r d i n g  t h e  
c o n t r a c t  t o  LVI and  o r d e r i n g  t h e  M i n t  to  r e s o l i c i t  new 
proposals  " c o n d i t i o n e d  o n  t h e  a v a i l a b i l i t y  o f  f u n d s "  . 
Asbestos A b a t e m e n t ,  I n c .  V .  U n i t e d  S t a t e s ,  C i v i l  A c t i o n  
N o .  88-F-1267 ( D .  Colo. November 1, 1 9 8 8 ) .  

A&B - 

I n  l i g h t  o f  t h e  c o u r t ' s  o r d e r ,  t h e  M i n t  w i l l  be r e q u i r e d  t o  
t e r m i n a t e  t h e  c o n t r a c t  w i t h  L V I  u n d e r  t h e  t e r m i n a t i o n  f o r  
t h e  c o n v e n i e n c e  o f  t h e  g o v e r n m e n t  c l a u s e  o f  t h e  c o n t r a c t .  
T h e  M i n t  d o e s  n o t  h a v e  s u f f i c i e n t  f u n d s  i n  i ts  b u d g e t  f o r  
f i s c a l  y e a r  1 9 8 9  t o  f u l l y  f u n d  a new c o n t r a c t ,  n o r  a r e  the re  
s u f f i c i e n t  f u n d s  a l l o c a t e d  i n  i t s  b u d g e t  f o r  f i s c a l  y e a r  
1 9 9 0  f o r  t h e  r e m o v a l  o f  a sbes tos  f rom t h e  Denver  M i n t .  
T h e r e f o r e ,  t h e  M i n t  w i l l  be u n a b l e  to  r e s o l i c i t  t h e  c o n t r a c t  
u n l e s s  t h e  f u n d s  p r e v i o u s l y  o b l i g a t e d  f o r  t h e  c o n t r a c t  w i t h  
L V I  r e m a i n  a v a i l a b l e  f o r  t h e  r e p r o c u r e m e n t  or a s u p p l e m e n t a l  
a p p r o p r i a t i o n  c a n  b e  o b t a i n e d .  

ISSUE 

S p e c i f i c a l l y ,  t h e  M i n t  r e q u e s t e d  our d e c i s i o n  as  to  

" w h e t h e r  f u n d s  o r i g i n a l l y  o b l i g a t e d  i n  f i s c a l  y e a r  
1 9 8 8  f o r  a n  a w a r d e d  asbes tos  a b a t e m e n t  c o n t r a c t  
w i l l  be d e o b l i g a t e d  i f  a f e d e r a l  d i s t r i c t  c o u r t  
o r d e r s  t h e  a f o r e s a i d  c o n t r a c t  t o  be c a n c e l l e d . "  

The  c o u r t  h a s  now e n j o i n e d  t h e  M i n t  f rom a w a r d i n g  t h e  
c o n t r a c t  to  LVI a n d  h a s  o r d e r e d  i t  to r e s o l i c i t  t h e  
c o n t r a c t .  A s  s t a t e d  i n  t h e  M i n t ' s  s u b m i s s i o n ,  t h e  c u r r e n t  
p o s i t i o n  of o u r  O f f i c e  r e g a r d i n g  t h e  a v a i l a b i l i t y  o f  f u n d s  
o r i g i n a l l y  o b l i g a t e d  i n  o n e  f i s c a l  y e a r  t o  f u n d  a 
" r e p l a c e m e n t  c o n t r a c t "  i n  a s u b s e q u e n t  f i s c a l  y e a r  is s e t  
f o r t h  i n  o u r  d e c i s i o n  r e p o r t e d  a t  60  Comp. Gen. 5 9 1  ( 1 9 8 1 ) .  

1/ B e f o r e  A&B f i l e d  i t s  m o t i o n  f o r  a t e m p o r a r y  r e s t r a i n i n g  
o r d e r  w i t h  t h e  c o u r t ,  i t  f i l e d  a p r o t e s t  w i t h  o u r  o f f i c e .  
We d i s m i s s e d  t h e  p ro t e s t  a s  u n t i m e l y .  B-232128.1,  J u l y  2 9 ,  
1 9 8 8 .  S u b s e q u e n t l y ,  A & B  r e q u e s t e d  r e c o n s i d e r a t i o n  o f  o u r  
d i s m i s s a l  o f  i t s  p r o t e s t .  We d i s m i s s e d  t h e  r e q u e s t  f o r  
r e c o n s i d e r a t i o n  upon l e a r n i n g  t h a t  t h e  mat ter  was b e f o r e  a 
f e d e r a l  d i s t r i c t  c o u r t .  B-232128.2,  September 2 0 ,  1 9 8 8 .  
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f o r t h  i n  o u r  d e c i s i o n  r e p o r t e d  a t  60 Comp. Gen.  591  ( 1 9 8 1 ) .  
W h i l e  o u r  d e c i s i o n  i n  t h a t  case s t a t e d  t h a t  f u n d s  o b l i g a t e d  
f o r  a c o n t r a c t  i n  o n e  f i s c a l  y e a r  would  n o t  r e m a i n  a v a i l a b l e  
t o  f u n d  a r e p l a c e m e n t  c o n t r a c t  i n  a s u b s e q u e n t  f i s c a l  y e a r  
i f  t h e  o r i g i n a l  c o n t r a c t  was t e r m i n a t e d  f o r  t h e  c o n v e n i e n c e  
o f  t h e  g o v e r n m e n t ,  t h e  M i n t  h a s  r e q u e s t e d  t h a t  we m o d i f y  
t h a t  d e c i s i o n  " b y  c a r v i n g  o u t  a n  e x c e p t i o n  to  t h e  d e o b l i g a -  
t i o n  r u l e  i f  a g o v e r n m e n t  a g e n c y  is  o r d e r e d  by  a C o u r t  t o  
t e r m i n a t e  a c o n t r a c t . "  

A N A L Y S I S  

When a g o v e r n m e n t  c o n t r a c t  i s  t e r m i n a t e d  f o r  d e f a u l t ,  w e  
h a v e  c o n s i s t e n t l y  t a k e n  t h e  p o s i t i o n  t h a t  t h e  f u n d s  
o b l i g a t e d  f o r  t h e  o r i g i n a l  c o n t r a c t  a r e  a v a i l a b l e  i n  a 
s u b s e q u e n t  f i s c a l  y e a r  to  f u n d  a r e p l a c e m e n t  c o n t r a c t . 2 /  5 5  
Comp. Gen. 1 3 5 1 ,  1 3 5 3  ( 1 9 7 6 ) ;  40 comp. Gen. 590 ,  5 9 1  ( i g 6 6 ) ;  
34 Comp.  Gen.  239 ,  2 4 1  ( 1 9 5 4 )  . However ,  when c o n t r a c t s  a r e  
t e r m i n a t e d  f o r  r e a s o n s  o t h e r  t h a n  t h e  c o n t r a c t o r ' s  d e f a u l t ,  
o r  when t h e  t e r m i n a t i o n  f o r  d e f a u l t  is s u b s e q u e n t l y  c h a n g e d  
t o  a t e r m i n a t i o n  f o r  c o n v e n i e n c e , 3 /  - our p o s i t i o n  h a s  b e e n  
l e s s  c o n s i s t e n t .  

As p o i n t e d  o u t  by t h e  M i n t ,  o u r  c u r r e n t  p o s i t i o n  r e g a r d i n g  
f u n d i n g  o f  r e p l a c e m e n t  c o n t r a c t s  i n  s i t u a t i o n s  i n v o l v i n g  
t e r m i n a t i o n s  f o r  c o n v e n i e n c e  is  s e t  f o r t h  i n  60 Comp. Gen. 
5 9 1 ,  595-596 ( 1 9 8 1 )  , as  fol lows:  

"The  o r i g i n a l  f u n d i n g  o b l i g a t i o n  is  e x t i n g u i s h e d  
upon t e r m i n a t i o n  o f  t h e  c o n t r a c t  a n d  t h e  f u n d s  
w i l l  n o t  r e m a i n  a v a i l a b l e  to  f u n d  a r e p l a c e m e n t  
c o n t r a c t  : 

2/ I n  t h i s  c o n t e x t ,  a r e p l a c e m e n t  c o n t r a c t  is a new 
c o n t r a c t  t h e  a g e n c y  e n t e r s  i n t o  t o  s a t i s f y  a c o n t i n u i n g  - bona  - f i d e  n e e d  f o r  t h e  g o o d s  or s e r v i c e s  c o v e r e d  b y  t h e  o r i g i n a l  
c o n t r a c t  t h a t  was t e r m i n a t e d .  55 Comp. Gen.  1 3 5 1 ,  1 3 5 3  
( 1 9 7 6 ) .  I n  a d d i t i o n ,  t h e  r e p l a c e m e n t  c o n t r a c t  m u s t  be o f  
s u b s t a n t i a l l y  t h e  same s i z e  and  scope a s  t h e  o r i g i n a l  
c o n t r a c t  and  s h o u l d  be e x e c u t e d  " w i t h o u t  undue  d e l a y "  a f t e r  
t h e  o r i g i n a l  c o n t r a c t  is t e r m i n a t e d .  60 Comp. Gen.  591 ,  595  
(1981) 

- 3/ A t e r m i n a t i o n  f o r  d e f a u l t  c o u l d  be c h a n g e d  t o  a 
t e r m i n a t i o n  f o r  c o n v e n i e n c e  i f  a c o m p e t e n t  a d m i n i s t r a t i v e  
or  j u d i c i a l  a u t h o r i t y  d e t e r m i n e s  t h a t  t h e  c o n t r a c t o r  had n o t  
d e f a u l t e d  or  t h a t  t h e  d e f a u l t  was e x c u s a b l e .  B-197279, 
September 2 9 ,  1 9 8 0 .  
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" (1) w h e r e  t h e  c o n t r a c t i n g  o f f i c e r  t e r m i n a t e s  
a n  e x i s t i n g  c o n t r a c t  f o r  t h e  c o n v e n i e n c e  o f  t h e  
G o v e r n m e n t ,  e i t h e r  o n  h i s  own i n i t i a t i v e  or upon 
t h e  r e c o m m e n d a t i o n  o f  t h e  G e n e r a l  A c c o u n t i n g  
O f f i c e ;  o r  

(2) w h e r e  t h e  c o n t r a c t i n g  o f f i c e r  h a s  
t e r m i n a t e d  a n  e x i s t i n g  c o n t r a c t  f o r  d e f a u l t  a n d  
h a s  n o t  e x e c u t e d  a r e p l a c e m e n t  c o n t r a c t  o n  t h e  
d a t e  t h a t  a c o m p e t e n t  a d m i n i s t r a t i v e  or j u d i c i a l  
a u t h o r i t y  o r d e r s  t h e  c o n v e r s i o n  o f  t h e  or i g  i n a l  
t e r m i n a t i o n  f o r  d e f a u l t  t o  a t e r m i n a t i o n  f o r  
c o n v e n i e n c e  of t h e  Governmen t  ." 

T h u s ,  i n  6 0  Comp. Gen. 5 9 1  we s a i d  t h a t  when a n  a g e n c y  
t e r m i n a t e s  a c o n t r a c t  f o r  c o n v e n i e n c e ,  e v e n  i f  i t  d o e s  so to  
comply  w i t h  a n  order  o f  a c o m p e t e n t  a d m i n i s t r a t i v e  o r  
j u d i c i a l  a u t h o r i t y  or a r e c o m m e n d a t i o n  o f  t h e  G e n e r a l  
A c c o u n t i n g  O f f i c e ,  t h e  o r i g i n a l  o b l i g a t i o n  o r d i n a r i l y  would  
be e x t i n g u i s h e d  a n d  p r i o r  f i s c a l  y e a r  f u n d s  would  n o t  be 
a v a i l a b l e  to  f u n d  t h e  r e p l a c e m e n t  c o n t r a c t .  A d h e r e n c e  to  
t h a t  p r i n c i p l e  i n  t h i s  case would r e q u i r e  u s  t o  h o l d  t h a t ,  
e v e n  t h o u g h  t h e  c o u r t ,  i n  e f f e c t ,  h a s  r e q u i r e d  t h e  M i n t  t o  
t e r m i n a t e  t h e  c o n t r a c t  f o r  c o n v e n i e n c e ,  f u n d s  o b l i g a t e d  f o r  
t h e  c o n t r a c t  i n  f i s c a l  y e a r  1 9 8 8  would  n o t  be a v a i l a b l e  to  
t h e  M i n t  t o  f u n d  a r e p l a c e m e n t  c o n t r a c t  i n  a s u b s e q u e n t  
f i s c a l  y e a r .  

On t h e  o t h e r  h a n d ,  i n  a number of d e c i s i o n s  p r e d a t i n g  
6 0  Comp.  Gen. 5 9 1 ,  w e  a l l o w e d  r e p l a c e m e n t  c o n t r a c t s  t o  be  
f u n d e d  w i t h  p r io r  f i s c a l  y e a r  f u n d s  e v e n  when t h e  o r i g i n a l  
c o n t r a c t  was t e r m i n a t e d  for r e a s o n s  o t h e r  t h a n  t h e  
c o n t r a c t o r ' s  d e f a u l t ,  i n c l u d i n g  s e v e r a l  cases i n v o l v i n g  
t e r m i n a t i o n s  f o r  c o n v e n i e n c e .  - See 5 5  Comp. Gen. 1 3 5 1 ,  1 3 5 3  
( 1 9 7 6 )  a n d  cases  c i t e d  t h e r e i n .  

P a r t i c u l a r l y  r e l e v a n t  is o u r  h o l d i n g  i n  5 5  Comp. Gen. 1 3 5 1 .  
A f t e r  d i s c u s s i n g  t h e  g e n e r a l  r u l e  a l l o w i n g  f u n d i n g  o f  
r e p l a c e m e n t  c o n t r a c t s  when t h e  o r i g i n a l  c o n t r a c t  is 
t e r m i n a t e d  f o r  d e f a u l t  w e  s a i d  t h e  f o l l o w i n g :  

" I n  a d d i t i o n ,  w h e r e  c o n t r a c t s  h a v e  b e e n  t e r m i n a t e d  
f o r  r e a s o n s  o t h e r  t h a n  c o n t r a c t o r  d e f a u l t ,  e . g . ,  
where c o n t r a c t  a w a r d s  were e r r o n e o u s l y  made ,  w e  
h a v e  a l l o w e d  t h e  use of f i s c a l  y e a r  f u n d s  a f t e r  
t h e  e x p i r a t i o n  o f  t h e  f i s c a l  y e a r  t o  f u n d  
r e p l a c e m e n t  c o n t r a c t s ,  i f  t h e  f o r e g o i n g  c o n d i t i o n s  
[ a  c o n t i n u i n g  b o n a  f i d e  need  f o r  t h e  g o o d s  or  
s e r v i c e s  i n v o l v e d ]  h a v e  b e e n  s a t i s f i e d  . I '  5 5  Comp. 
Gen. a t  1 3 5 3 .  
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Furthermore, our d i scuss ion  of the under l y i n g  reasons behind 
the establ ishment  of the  replacement c o n t r a c t  f u n d i n g  r u l e ,  
a s  enunciated i n  6 0  Comp. Gen. 591,  would support  a broader 
a p p l i c a t i o n  of the r u l e .  I n  t h a t  case we explained the 
b a s i s  f o r  the establ ishment  of the replacement c o n t r a c t  
f u n d i n g  r u l e  a s  follows: 

"When a c o n t r a c t  is terminated for  d e f a u l t ,  the  
f u n d s  ob l iga ted  for the c o n t r a c t  gene ra l ly  remain 
a v a i l a b l e  for  a replacement c o n t r a c t  whether 
awarded i n  the same or the following f i s c a l  
year .  . . . T h e  ob l iga t ion  e s t ab l i shed  for the 
o r i g i n a l  c o n t r a c t  is not extinguished because the 
replacement c o n t r a c t  is considered t o  represent  a 
cont inua t ion  of the o r i g i n a l  o b l i g a t i o n  r a the r  
than a new c o n t r a c t .  . . . T h i s  r u l e  was founded 
on pol icy cons ide ra t ions  a s  e a r l y  a s  1 9 0 2  . . . 
and w i t h  a few s p e c i a l  except ions,  has been 
maintained by t h i s  Office ever s i n c e .  . . . The 
primary reason for the ru l e  was t o  f a c i l i t a t e  
c o n t r a c t  adminis t ra t ion .  under a termination fo r  
d e f a u l t  c l a u s e ,  the  Government can terminate the  
c o n t r a c t  when the  c o n t r a c t o r ' s  performance f a i l s  
t o  s a t i s f y  c r i t i c a l  requirements of the  c o n t r a c t .  
The d e f a u l t  c l ause  provis ions  allow the Government 
t o  repurchase the terminated performance and 
charge the defaul ted  cont rac tor  f o r  any excess 
c o s t s .  T h i s  reprocurement arrangement became 
known a s  a replacement c o n t r a c t .  I f  a l l  replace- 
m e n t  c o n t r a c t s  were t r ea t ed  a s  new c o n t r a c t s ,  an 
agency whose con t r ac to r  d e f a u l t s  would be required 
t o  deobl iga te  p r i o r  y e a r ' s  f u n d s  which support  the 
defaul ted  c o n t r a c t ,  and reprogram and o b l i g a t e  
c u r r e n t  year f u n d s ,  even though the p a r t i c u l a r  
expendi ture  was budgeted for  the p r io r  year .  
Because con t r ac to r  d e f a u l t s  can n e i t h e r  be  
a n t i c i p a t e d  nor c o n t r o l l e d ,  a g r e a t  dea l  of 
unce r t a in ty  would be introduced i n t o  the budgetary 
rocess. I n  some cases  agencies would have t o  

Fequest supplemental appropr ia t ions  to  cover those 
unplanned and unprogrammed d e f i c i t s  w h i c h  could 
r e s u l t  i n  c o s t l y  program overruns.  The r u l e ,  
t h e r e f o r e ,  avoids many adminis t ra t ive  problems 
t h a t  cause procurement delays." 6 0  Comp. Gen. a t  
592-93. (Emphasis added.) 

The r a t i o n a l e  we s t a t e d  i n  60  Comp. Gen. 5 9 1  i s  equal ly  
app l i cab le  to  a s i t u a t i o n  i n  w h i c h  an agency, whose need for 
the  goods or s e r v i c e s  covered by the o r i g i n a l  c o n t r a c t  
remains unchanged, cannot allow the  con t r ac to r  t o  complete 
performance because i t  has subsequently been determined t h a t  

5 B-2 3 2 6 1  6 



t h e  c o n t r a c t  award  was improper. S u c h  s i t u a t i o n s  i n  which  
t h e  a g e n c y  m u s t  t e r m i n a t e  t h e  contract  f o r  c o n v e n i e n c e ,  l i k e  
t h o s e  i n v o l v i n g  t e r m i n a t i o n s  f o r  d e f a u l t ,  c a n  " n e i t h e r  b e  
a n t i c i p a t e d  n o r  c o n t r o l l e d , "  a n d ,  a s  s t a t e d  b y  t h e  M i n t ,  
wou ld  r e s u l t  i n  " a n  undue h a r d s h i p "  f o r  g o v e r n m e n t  a g e n c i e s  
i f  t h e y  were " f a c e d  w i t h  t h e  p o s s i b i l i t y  o f  c o m p l e t e l y  
l o s i n g  t h e  o b l i g a t e d  f u n d s  earmarked f o r  a p a r t i c u l a r  
c o n t r a c t . "  These  c o n s i d e r a t i o n s  l e a d  u s  to  c o n c l u d e  t h a t  
t h e  r e p l a c e m e n t  c o n t r a c t  f u n d i n g  r u l e  s h o u l d  a p p l y  t o  
t e r m i n a t i o n s  f o r  c o n v e n i e n c e  i n  t h i s  t y p e  of s i t u a t i o n ,  a s  
wel l  a s  t o  t e r m i n a t i o n s  f o r  d e f a u l t .  

Our d i s c u s s i o n  o f  t h i s  p r i n c i p l e  i n  a r e c e n t  case r e c o g n i z e s  
t h a t  t h e  i s s u e  o f  " c o n t r o l "  is  u s e f u l  i n  d e t e r m i n i n g  
w h e t h e r  to al low a r e p l a c e m e n t  c o n t r a c t  to  b e  f u n d e d  w i t h  
p r i o r  y e a r  money. I n  66 Comp. Gen.  6 2 5  ( 1 9 8 7 )  we c o n s i d e r e d  
t h e  a v a i l a b i l i t y  o f  p r io r  y e a r  money to  f u n d  a r e p l a c e m e n t  
c o n t r a c t  f o r  two v e s s e l s  t h a t  were d e l e t e d  f rom t h e  o r i g i n a l  
c o n t r a c t  by  a m o d i f i c a t i o n  i n i t i a t e d  by t h e  Navy. I n  
h o l d i n g  t h a t  t h e  Navy c o u l d  n o t  use p r i o r  y e a r  f u n d s  f o r  t h e  
r e p l a c e m e n t  c o n t r a c t  i n  t h o s e  c i r c u m s t a n c e s  , w e  d i s c u s s e d  
t h e  r e p l a c e m e n t  c o n t r a c t  d o c t r i n e  a s  set  f o r t h  i n  60 Comp. 
Gen. 5 9 1 ,  and  s a i d  t h e  f o l l o w i n g :  

"However t h i s  c o n c e p t  is  n o t  a v a i l a b l e  to t h e  Navy 
i n  t h i s  case.  An e s s e n t i a l  e l e m e n t  of t h e  
r e p l a c e m e n t  c o n t r a c t  r u l e ,  a s  r e f l e c t e d  i n  
d e c i s i o n s  s u c h  a s  60 Comp. Gen.  5 9 1 ,  is  t h a t  t h e  
f a i l u r e  by  t h e  o r i g i n a l  c o n t r a c t o r  t o  complete 
p e r f o r m a n c e  m u s t  be beyond  t h e  a g e n c y ' s  c o n t r o l .  
T h u s ,  t h e  o r i g i n a l l y  o b l i g a t e d  f u n d s  r e m a i n  
a v a i l a b l e  f o r  t h e  r e p l a c e m e n t  c o n t r a c t  i n  t h e  case 
o f  a t e r m i n a t i o n  f o r  d e f a u l t ,  b u t  n o t  i n  t h e  case 
o f  a t e r m i n a t i o n  f o r  c o n v e n i e n c e .  60  Comp. Gen. 
a t  595." ( E m p h a s i s  a d d e d . )  

I n  t h e  t y p e  of case a t  i s s u e  he re ,  w h e r e  a c o u r t  d e t e r m i n e s  
t h a t  a g o o d  f a i t h  c o n t r a c t  award  b y  t h e  a g e n c y  was n o t  made 
i n  a c c o r d a n c e  w i t h  l aw,  or  was otherwise improper, a n d ,  i n  
e f f e c t ,  o r d e r s  t h e  a g e n c y  to t e r m i n a t e  t h e  c o n t r a c t ,  a 
t e r m i n a t i o n  f o r  c o n v e n i e n c e  is ,  i n  f a c t ,  beyond  t h e  c o n t r o l  
o f  t h e  a g e n c y .  A t e r m i n a t i o n  f o r  c o n v e n i e n c e  u n d e r  these 
c i r c u m s t a n c e s  c r e a t e s  t h e  same problems and  u n c e r t a i n t i e s  
f o r  a g e n c i e s  i n  c o n t r a c t  a d m i n i s t r a t i o n  and  b u d g e t i n g  t h a t  
o u r  d e c i s i o n  i n  6 0  Comp. Gen. 5 9 1  was i n t e n d e d  t o  a l l e v i a t e .  

W h i l e  t h e  q u e s t i o n  p r e s e n t e d  t o  u s  h e r e  i n v o l v e s  a n  o r d e r  
i s s u e d  b y  a c o u r t ,  w e  c o n c l u d e  t h e  same p r i n c i p l e  s h o u l d  
a l s o  be app l i ed  when o the r  c o m p e t e n t  a u t h o r i t y ,  s u c h  a s  a 
b o a r d  o f  c o n t r a c t  appea ls  or t h e  G e n e r a l  A c c o u n t i n g  O f f i c e ,  
d e t e r m i n e s  t h a t  a c o n t r a c t  was i m p r o p e r l y  a w a r d e d  a n d  s h o u l d  
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be t e r m i n a t e d .  I n  s u c h  c i r c u m s t a n c e s ,  a n  a g e n c y ,  whose 
ac t ions  n e c e s s a r i l y  m u s t  c o n f o r m  w i t h  a l l  a p p l i c a b l e  
s t a t u t e s  a n d  r e g u l a t i o n s ,  h a s  no  l e g i t i m a t e  c h o i c e  o t h e r  
t h a n  t o  t e r m i n a t e  t h e  c o n t r a c t  f o r  c o n v e n i e n c e  o n c e  a 
c o m p e t e n t  a u t h o r i t y  h a s  d e t e r m i n e d  t h a t  t h e  c o n t r a c t  award  
was n o t  made i n  a c c o r d a n c e  w i t h  s u c h  laws or r e g u l a t i o n s  a n d  
was t h u s  improper. 

A c c o r d i n g l y ,  f u n d s  o r i g i n a l l y  o b l i g a t e d  i n  o n e  f i s c a l  y e a r ,  
f o r  a c o n t r a c t  t h a t  is  l a t e r  t e r m i n a t e d  f o r  c o n v e n i e n c e ,  i n  
r e s p o n s e  t o  a c o u r t  order  or d e t e r m i n a t i o n  by  a n o t h e r  
c o m p e t e n t  a u t h o r i t y  t h a t  t h e  c o n t r a c t  award  was improper, 
r e m a i n  a v a i l a b l e  i n  a s u b s e q u e n t  f i s c a l  y e a r  to f u n d  a 
r e p l a c e m e n t  c o n t r a c t ,  s u b j e c t  to t h e  f o l l o w i n g  c o n d i t i o n s :  
(1) t h e  o r i g i n a l  award  was made i n  g o o d  f a i t h ,  ( 2 )  t h e  
a g e n c y  h a s  a c o n t i n u i n g  bona  f i d e  n e e d  f o r  t h e  g o o d s  or  
s e r v i c e s  i n v o l v e d ,  ( 3 )  t h e  r e p l a c e m e n t  c o n t r a c t  is o f  t h e  
same s i z e  and  scope a s  t h e  o r i g i n a l  c o n t r a c t ,  a n d  ( 4 )  t h e  
r e p l a c e m e n t  c o n t r a c t  is e x e c u t e d  w i t h o u t  undue  d e l a y  a f t e r  
t h e  o r i g i n a l  c o n t r a c t  is  t e r m i n a t e d  f o r  c o n v e n i e n c e .  

I n  a c c o r d a n c e  w i t h  t h e  f o r e g o i n g ,  we would n o t  o b j e c t  to t h e  
M i n t ' s  u s e  of f u n d s ,  o r i g i n a l l y  o b l i g a t e d  i n  f i s c a l  y e a r  
1 9 8 8  f o r  t h e  asbestos a b a t e m e n t  c o n t r a c t  w i t h  LVI, to p a y  
f o r  a r e p l a c e m e n t  c o n t r a c t  i n  a s u b s e q u e n t  f i s c a l  y e a r ,  
p r o v i d e d  t h e  s t a t e d  c o n d i t i o n s  a r e  s a t i s f i e d .  6 0  Comp. Gen. 
5 9 1  i s  m o d i f i e d  in a c c o r d a n c e  w i t h  t h i s  d e c i s i o n .  

o f  t h e  U n i t e d  S t a t e s  

7 B-2 3 2 61 6 




