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DIGEST 

Bid which f a i l s  t o  acknowledge material amendment m u s t  be 
r e j e c t e d  as nonresponsive. 
acknowledge as minor i n f o r m a l i t y  where amendment imposes 
s u b s t a n t i a l l y  d i f f e r e n t  performance o b l i g a t i o n s  on 
c o n t r a c t o r  which have a p o t e n t i a l l y  s i g n i f i c a n t  impact on 
p r i c e  . 

Agency may not  waive f a i l u r e  t o  

DECISION 

DeRalco, I n c . ,  p r o t e s t s  t h e  award of a c o n t r a c t  t o  Pope 
Construct ion Company, Inc . ,  by t h e  United S t a t e s  Army Corps 
of Engineers,  Savannah Di s t r i c t ,  under i n v i t a t i o n  f o r  b ids  
( I F B )  No. DACA21-88-B-0041, f o r  t h e  cons t ruc t ion  of a chape l  
a t  For t  Stewart, Georgia. Pope's bid f a i l e d  t o  acknowledge 
a 160-page amendment t o  t h e  IFB which made numerous changes 
r e l a t i n g  p r i m a r i l y  t o  f i l l  d i r t  t o  be used i n  performing t h e  
c o n t r a c t ,  and t o  t h e  u s e  of a government-owned borrow p i t  
from which t h i s  f i l l  may be obtained.  DeRalco p r o t e s t s  t h a t  
t h e  amendment imposed m a t e r i a l  changes and t h a t  t h e  Corps 
improperly waived Pope's f a i l u r e  t o  acknowledge as a minor 
i n f o r m a l i t y  . 
W e  s u s t a i n  t h e  p r o t e s t .  

The IPB,  i s sued  on August 15, 1988, c a l l e d  f o r  p r i c e s  f o r  
t h e  c o n s t r u c t i o n  of a 300-seat chapel  ( l i n e  i t e m  one ) ,  and 
f o r  a s s o c i a t e d  s i t e  p repa ra t ion  and development, including 
u t i l i t i e s  ( l i n e  item two).  On September 1, an amendment 
was i s sued  modifying t h e  IPB as  d iscussed  below. On 
September 1 6 ,  b ids  were opened and Pope was found t o  have 
submitted t h e  low bid of $963,832, c o n s i s t i n g  of $921,924 
f o r  l i n e  i t e m  one and $41,908 f o r  l i n e  i t e m  two. Pope's b id  
f a i l e d  t o  acknowledge t h e  amendment. DeRalco submitted t h e  
n e x t  low b id  of $1,091,296, c o n s i s t i n g  of $925,796 fo r  l i n e  
item one and $165,500 f o r  l i n e  i t e m  two. 



The Corps e v a l u a t e d  t h e  amendment and determined t h a t  it was 
immaterial. A s  a resul t ,  t h e  Corps p e r m i t t e d  Pope t o  
"correct" i ts  b i d ,  i.e., t o  conf i rm its price and ack- 
nowledge t h e  amendment, a f t e r  b id  opening ,  as  a minor 
i n f o r m a l i t y  under Federal A c q u i s i t i o n  R e g u l a t i o n  (FAR) 
S 14.405 (FAC 84-12), and awarded t h e  c o n t r a c t  t o  Pope o n  
September 2 7. 

A b i d d e r ' s  f a i l u r e  t o  acknowledge a material IFB amendment 
r e n d e r s  t h e  bid nonrespons ive .  Absent s u c h  an acknowledg- 
ment, t h e  government 's  accep tance  of  t h e  bid would n o t  
l e g a l l y  o b l i g a t e  t h e  b idder  t o  meet t h e  government 's  needs 
as  i d e n t i f i e d  i n  t h e  amendment. Adak Communications 

have more t h a n  a t r i v i a l  impact on t h e  p r i c e ,  q u a n t i t y ,  
q u a l i t y  or d e l i v e r y  o f  t h e  item or s e r v i c e s  bid upon or on 
t h e  b i d d e r ' s  leqal  o b l i q a t i o n  t o  perform. FAR 

Systems, fnc . ,  B-228341, Jan .  26, 1988, 67 Comp. Gen. I 

'B8-1 CPD 7 274. An amendment is material where it w o u T  

S 14.405(d) ( 2 ) ; - P o w e r  Systems Diesel Inc .  , B-224635, 
Novo 24, 1986, 86-2 CPD 9 599 ; C u s t o m e r  Metal  F a b r i c a t i o n ,  
I n c . ,  B-221825, Feb. 24, 1986, 86 -1 CPD 9 190. W e  have 
m a d e '  c lear,  moreover,  t ha t  t h e  m a t e r i a l i t y  of an amendment 
t h a t  imposes new lega l  o b l i g a t i o n s  on t h e  contractor is n o t  
de te rmined  by t h e  c i r cums tance  t h a t  t h e  amendment may have 
l i t t l e  or no e f f e c t  on t h e  bid price or t h e  work t o  be 
performed. 
CPD 1 209. 

American Sein-Pro,  8-231823, A U g  0 31 I 1988, 88-2 

I n  t h i s  case, t h e  amendment made numerous changes i n c l u d i n g ,  
among other t h i n g s :  ( 1 )  s p e c i f y i n g  t h e  borrow p i t  t o  be 
used t o  o b t a i n  f i l l ;  (2) i n c r e a s i n g  t h e  t y p e  of material 
which was u n s a t i s f a c t o r y  t o  be used as f i l l ;  ( 3 )  r e q u i r i n g  
t h a t  a l l  e x c a v a t i o n  of  borrow had t o  be dug t o  a minimum 
d e p t h  of 15 f e e t ,  regardless of water table  e l e v a t i o n ;  
(4) r e q u i r i n g  t h a t  a l l  d e b r i s  had t o  be cleared and a clear 
zone approx ima te ly  5 0  f e e t  wide had t o  be graded around t h e  
perimeter of  t h e  borrow area; ( 5 )  r e q u i r i n g  t h a t  a minimum 
o f  200 f e e t  be l e f t  between t h e  borrow area and b o r d e r i n g  
highways; and ( 6 )  p r o v i d i n g  soil bor ing  logs. 

The p r o t e s t e r  con tends  t h a t  these changes  imposed new r i s k s  
and r equ i r emen t s  on t h e  c o n t r a c t o r  and t h a t  t h e s e  new 
o b l i g a t i o n s  s u b s t a n t i a l l y  i n c r e a s e d  t h e  cost of t h e  s i t e  
p r e p a r a t i o n  work under  t h e  c o n t r a c t .  I n  s u p p o r t  of i t s  
a l l e g a t i o n  t h a t  t h e s e  changes are material ,  DeRalco p o i n t s  
o u t  t h a t  Pope ' s  s i t e  p r e p a r a t i o n  p r i c e  of $41,908 i s  more 
t h a n  $65,000 under e i t h e r  t h e  n e x t  l o w  b i d d e r ' s  p r i c e  of 
$108,800, o r  t h e  government estimate, which was $129,280. 
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I n  i t s  r e p o r t ,  t h e  Corps argues t h a t  t h e  bulk of t h e  
material i n  t h e  amendment se rves  only t o  c l a r i f y  requi re -  
ments  stated o r  implied elsewhere i n  t h e  IFB. However, as 
t h e  Corps concedes, t h e  requirement t o  excavate  t h e  borrow 
area t o  a m i n i m u m  of 15 f e e t  c o n s t i t u t e s  a change from t h e  
10-foot excavat ion depth  requirement o r i g i n a l l y  contained i n  
t h e  IFB.  DeRalco, i n  i t s  comments, does no t  address  any of 
the  va r ious  requirements which t h e  Corps s p e c i f i c a l l y  a rgues  
are merely c l a r i f i c a t i o n s ,  and t h u s  may be considered t o  
have abandoned t h e s e  issues. PacOrd, Inc . ,  B-224249, 
Jan .  5, 1987, 87-1 CPD 7. However, DeRalco does p o i n t  o u t  
t h a t  t h e  15-foot excavat ion depth requirement is a s ig-  
n i f i c a n t  and material change, p a r t i c u l a r l y  since t h e  Corps 
boring log  shows t h a t  t h e  borrow area water table is loca ted  
a t  an average depth of 9.3 f e e t  below t h e  su r face .  
Therefore ,  t h e  amendment r e q u i r e s  t h e  c o n t r a c t o r ,  i f  he u s e s  
t h e  borrow area, t o  excavate an  a d d i t i o n a l  5 f e e t  of f i l l  
below water, which en ta i l s  s u b s t a n t i a l  increased r i s k  and 
c o s t .  

The Corps argues t h a t  DeRalco has  not  established t h e  actual 
p r i c e  impact of t h e  increased o b l i g a t i o n  and r i s k  a s soc ia t ed  
with t h i s  change, I n  a d d i t i o n ,  t h e  Corps p o i n t s  t o  t h e  f a c t  
t h a t  t h e  amendment d id  n o t  change t h e  government estimate as 
evidence t h a t  t h e  c o s t  impact of t h e  amendment was 
n e g l i g i b l e  compared with t h e  scope of t h e  p r o j e c t .  

F i r s t ,  as noted above, i f ,  as is  t h e  case here ,  t h e  
amendment imposes new o b l i g a t i o n s  on t h e  bidder ,  it i s  
material even i f  it has l i t t l e  effect  on t h e  bid p r i c e ,  
American Sein-Pro, 8-231823, s u  ra, Therefore ,  t h e r e  is  no 

s u b s t a n t i a l  c o s t  impact. I n  any event ,  w e  do not  f i n d  it of 
any s i g n i f i c a n c e  t h a t  t h e  amendment f a i l e d  t o  inc rease  t h e  
government estimate, p a r t i c u l a r l y  i n  view of t h e  f a c t  t h a t  
Pope's bid f o r  t h e  work a f f e c t e d  by the  amendment w a s  less 
than  one-half of t h e  low b id  f o r  t h e  a f f e c t e d  s i t e  prepara- 
t i o n  work, and was approximately one-quarter of DeRalco's 
bid f o r  t h i s  work. Fu r the r ,  i n  our view, it is obvious t h a t  
t h e  imposi t ion of a requirement f o r  s u b s t a n t i a l l y  increased 
excavat ion work below a water table imposes s i g n i f i c a n t  r i s k  
and c o s t  on t h e  con t r ac to r .  A t  a minimum, t h e  work i s  more 
t i m e  consuming s i n c e  t h e  w e t  f i l l  is requi red  t o  be dried 
be fo re  it may be used. In  a d d i t i o n ,  t h e  presence of water 
between t h e  10- and 15-foot l e v e l  makes it more d i f f i c u l t  t o  
see and work with t h e  f i l l  being removed, and t h e  mud and 
water p r e s e n t  access problems and gene ra t e  increased stress 
and maintenance on t h e  excavat ion machinery. 

requirement t h a t  DeRalco estab -+ i s h  t h a t  t h e  amendment have a 

The Corps also argues t h a t  t h e  c o n t r a c t o r  is not  requi red  t o  
o b t a i n  f i l l  from t h e  borrow p i t ,  but  may a l s o  u s e  f i l l  from 
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o t h e r  approved sources.  However, t h i s  does n o t  a l te r  t h e  
f a c t  t h a t  t h e  IFB g ives  t h e  bidders t h e  r i g h t  t o  u t i l i z e  t h e  
borrow p i t ,  and t h a t  t h e  o r i g i n a l  IFB provides  t h i s  r i g h t  on 
t h e  basis of s u b s t a n t i a l l y  d i f f e r e n t  and more favorable  
o b l i g a t i o n s  t h a n  does t h e  IFB as amended. Pope's bid 
improperly l e f t  Pope free t o  impose t h e  10-foot excavat ion 
depth  on the  government, d e s p i t e  t h e  amendment which 
indicated t h e  government's need for a 15-foot depth 
requirement,  and t h i s  renders  t h e  bid nonresponsive,  even 
though u s e  of t h e  borrow area is a t  t h e  b i d d e r ' s  d i s c r e t i o n .  
See MIBO Construct ion Co., 8-224744, Dec. 17, 1986, 86-2 CPD 
q 7 7 8 .  Accordingly, w e  f i n d  t h a t  Pope's f a i l u r e  t o  
acknowledge t h e  amendment could n o t  p rope r ly  be waived o r  
co r rec t ed .  

W e  s u s t a i n  t h e  p r o t e s t .  

W e  recommend t h a t  Pope's c o n t r a c t ,  performance of which has  
been suspended, be terminated f o r  t h e  convenience of t h e  
government and award be made t o  DeRalco i f  otherwise 
e l i g i b l e .  In t h i s  regard ,  we note  t h a t  since DeRalco's 
p r i c e  is more than  15  pe rcen t  above t h e  government estimate, 
as provided by t h e  engineer  supplement t o  t h e  FAR S 14.404- 
2 ( a ) ( l ) ,  approval  by t h e  d i v i s i o n  engineer  w i l l  be requi red  
i n  order  t o  make t h e  award t o  DeRalco. DeRalco is also 
e n t i t l e d  t o  t h e  c o s t s  of f i l i n g  and p u r s u i n g - i t s  p r o t e s t .  
Kir i la  Cont rac tors ,  Inc . ,  B-230731, J u n e  l o ,  1988, 67 Camp. 
Gen . 8 88-1 CPD X 5540 - 

k' kd** Comptroller General 
of t h e  Uni ted  States 1 c 
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