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DIGEST 

An Army reservist was injured in the line of duty while 
performing his annual 2 weeks of active duty for training. 
After he was released from active duty and returned to his 
home, he sought continued treatment for his injury from 
physicians engaged in the private practice of medicine. 
His claim for reimbursement of the medical expenses incurred 
for that continued treatment is denied since the private 
medical treatment sought had not been properly authorized, 
the treatment was not of an emergency nature, and there were 
federal treatment facilities available near his home. 

DECISION 

Staff Sergeant Robert Stancavage, U.S. Army Reserve, 
requests reconsideration of our Claims Group's disallowance 
of his claim for reimbursement of medical expenses incurred 
f o r  the treatment of an injury he suffered while performing 
an annual 2-week period of active duty for training. We 
sustain the denial of his claim. 

BACKGROUND 

Sergeant Stancavage injured his leg on August 30, 1983, 
while performing 2 weeks of annual active duty for training 
with his Reserve unit at Fort Braqg, North Carolina. The 
Army determined that the injury had occurred in the line 
of duty. Re received medical treatment for this injury at 
an Army hospital at Fort Bragg until the 2-week period of 
active duty ended on September 3 ,  1983. He then returned 
to his home in Scranton, Pennsylvania, He later incurred 
medical charges in a total amount of $3,969.85 when he 
sought private medical treatment in Scranton for continuing 
treatment of the leg injury in the following months. 



It is t h e  p o s i t i o n  of t h e  Army t h a t  e x c e p t  f o r  c e r t a i n  
e x c e p t i o n s ,  not  a p p l i c a b l e  h e r e ,  expenses  of  medical  c a r e  
from nongovernmental  p r o v i d e r s  a r e  n o t  r e imbursab le  wi thout  
p rope r  a u t h o r i z a t i o n .  Converse ly ,  S e r g e a n t  Stancavage 
m a i n t a i n s  t h a t  f o r  t h r e e  r e a s o n s  t h e  Army should  re imburse  
h i m  f o r  t h e  medical  expenses  he i n c u r r e d .  F i r s t ,  h e  s a y s  
t h a t  h e  o b t a i n e d  a u t h o r i z a t i o n  from an o f f i c i a l  whom h e  
b e l i e v e d  had t h e  a u t h o r i t y  t o  approve  nonemergency c i v i l i a n  
medical  t r e a t m e n t .  H e  does  no t  i d e n t i f y  t h a t  o f f i c i a l ,  
however, and t h e  r eco rd  p resen ted  i n d i c a t e s  t h a t  h e  r ece ived  
t h i s  a d v i c e  from a f e l l o w  member of h i s  Reserve u n i t .  
Second, h e  s u g g e s t s  t h a t  even i f  t h e  p r i v a t e  medical 
t r e a t m e n t  was no t  p r o p e r l y  a u t h o r i z e d ,  under t h e  a p p l i c a b l e  
r e g u l a t i o n s  h e  should  n e v e r t h e l e s s  be reimbursed because t h e  
t r e a t m e n t  involved  a n  emergency. T h i r d ,  h e  f u r t h e r  s u g g e s t s  
t h a t  h e  should  be al lowed reimbursement because t h e r e  was no 
government f a c i l i t y  a v a i l a b l e  near  h i s  home i n  Sc ran ton  t o  
t r e a t  h i m .  

ANALYS IS AND CONCLUSION 

R e g u l a t i o n s  gove rn ing  t h e  medical  c a r e  of Army r e s e r v i s t s  
a r e  c o n t a i n e d  i n  Army Regu la t ion  ( A R )  40-3. Paragraph  4-2,  
AR 40-3, p r o v i d e s  t h a t  r e s e r v i s t s  a r e  a u t h o r i z e d  medica l  
c a r e  a t  government expense f o r  i n j u r i e s  s u s t a i n e d  i n  t h e  
l i n e  of d u t y  d u r i n g  a p e r i o d  of a c t i v e  d u t y  f o r  t r a i n i n g .  
Paragraph  17-7, AR 40-3 ,  f u r t h e r  p r o v i d e s  t h a t  medical  c a r e  
from nongovernmental  s o u r c e s  may be a u t h o r i z e d  i f  approved 
i n  advance by t h e  Army Medical Center  commander who is  
r e s p o n s i b l e  f o r  t h e  r e s e r v i s t ' s  medica l  c a r e .  Subparagraph 
1 7 - 7 . a ( 2 )  p r o v i d e s  t h a t  nongovernmental  medical c a r e  is 
a u t h o r i z e d  wi thou t  s u c h  p r i o r  approva l  i n  t h e  f o l l o w i n g  
c i r c u m s t a n c e s :  

" ( a )  I n  emergencies  when t h e  urgency of t h e  
s i t u a t i o n  does  not  permi t  t h e  o b t a i n i n g  of s u c h  
p r i o r  a u t h o r i z a t i o n .  

. 
" ( c )  I n  a r e a s  where t h e r e  a r e  no Federa l  Medical 
Treatment  F a c i l i t i e s  (MTF) when a u t h o r i z e d  by t h e  
immediate Commander a f t e r  a d e t e r m i n a t i o n  t h a t  t h e  
t o t a l  c o s t  f o r  t h e  e n t i r e  c o u r s e  of medical  
t r e a t m e n t  f o r  a s p e c i f i c  c o n d i t i o n  w i l l  no t  exceed 
$250." 

I n  t h e  p r e s e n t  c a s e  it is r e p o r t e d  t h a t  t h e  Commander of 
Kimbrough Army H o s p i t a l ,  Fo r t  Meade, Maryland, was t h e  Army 
o f f i c i a l  a s s i g n e d  w i t h  t h e  r e s p o n s i b i l i t y  f o r  S e r g e a n t  
S t a n c a v a q e ' s  medica l  c a r e .  Se rgean t  Stancavage d i d  not  s eek  
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t h a t  o f f i c i a l ' s  app rova l  b e f o r e  h e  o b t a i n e d  nongovernmental 
medica l  t r e a t m e n t ,  and h e  i n d i c a t e s  t h a t  h e  r e l i e d  i n s t e a d  
on t h e  a d v i c e  of an u n i d e n t i f i e d  f e l l o w  member of h i s  
Reserve u n i t  i n  t h e  m a t t e r .  Concerning h i s  s u g g e s t i o n  t h a t  
i n  t h o s e  c i r c u m s t a n c e s  t h e r e  should  be a waiver of t h e  
requi rement  of p r i o r  approva l  by t h e  r e s p o n s i b l e  Army 
h o s p i t a l  commander, i t  is  w e l l  s e t t l e d  t h a t  t h e  requi rements  
of a r e g u l a t i o n  may not  p r o p e r l y  be waived or  n u l l i f i e d  on 
t h e  b a s i s  of a s e r v i c e  member's c o n t e n t i o n  t h a t  h e  was 
misinformed about  h i s  r i g h t s  under t h e  r e g u l a t i o n .  See 
Schuhl v .  United S t a t e s ,  3 C 1 .  C t .  207, 210-211 ( 1 9 8 3 ) t  
M o n t i l l a  v .  United S t a t e s ,  198 C t .  C 1 .  48, 64 ( 1 9 7 2 ) ;  and 
Airman F i r s t  C l a s s  Danie l  T r u j i l l o ,  USAF, B-185887, O c t .  15 ,  
1978. Hence, it  is our v i e w  t h a t  Se rgean t  Stancavage may be 
a l lowed payment on h i s  c l a im o n l y  i f  it is  e s t a b l i s h e d  t h a t  
h i s  s i t u a t i o n  f a l l s  w i t h i n  one of t h e  c i r c u m s t a n c e s  
p r e s c r i b e d  by subparagraph  17 -7 . a (2 ) ,  AR 40-3, i n  w h i c h  
r e imbursab le  nongovernmental medica l  t r e a t m e n t  may be 
o b t a i n e d  wi thout  t h e  p r i o r  approva l  of t h e  r e s p o n s i b l e  Army 
h o s p i t a l  commander. 

W i t h  r ega rd  t o  S e r g e a n t  S t a n c a v a g e ' s  argument t h a t  p r i o r  
a p p r o v a l  of t h e  Army h o s p i t a l  commander was unnecessa ry  
under AR 40-3 d u e  t o  t h e  emergency n a t u r e  of t h e  t r e a t m e n t  
s o u g h t ,  our view is t h a t  follow-up t r e a t m e n t  f o r  a n  i n j u r y  
i s  not  emergency medica l  c a r e  even though t h e  t r e a t m e n t  may 
be d e s i r a b l e  o r  n e c e s s a r y  from a medical  p o i n t  of  v i e w .  
See - 25 Comp. G e n .  207 (1545); and Gera ld  M. Watson, J r . ,  
B-188418, J u l y  19 ,  1977. We have h e l d  i n  a c a s e  i n  w h i c h  
"emergency" medical  expense reimbursement was sought  t h a t  
t h e  te rm "emergency' is t o  be c o n s t r u e d  a s  it is  used  i n  
i t s  normal and cus tomary  sense a s  "an unforeseen  combinat ion 
of c i r c u m s t a n c e s  w h i c h  c a l l s  f o r  immediate a c t i o n . "  See - 
B-114715, J u l y  2 1 ,  1967. In our  view, Se rgean t  S t a n c a v a g e ' s  
fo l low-up t r e a t m e n t  months a f t e r  h i s  i n j u r y  occur red  does  
not q u a l i f y  a s  "emergency" t r e a t m e n t  under t h e  r e g u l a t i o n .  

F i n a l l y ,  w e  a r e  unab le  t o  a g r e e  w i t h  Se rgean t  S tancavage ' s  
s u g g e s t i o n  t h a t  h e  should  be al lowed reimbursement f o r  
t h e  nongovernmental  t r e a t m e n t  h e  o b t a i n e d  wi thout  p rope r  
p r i o r  a p p r o v a l ,  on t h e  b a s i s  of t h e  e x c e p t i o n  provided 
under AR 40-3 f o r  s i t u a t i o n s  i n  w h i c h  no f e d e r a l  t r e a t m e n t  
f a c i l i t i e s  a r e  a v a i l a b l e  i n  t h e  a r e a .  F i r s t ,  t h e  expenses  
c l a i m e d ,  $3,969.85, f a r  exceed t h e  $250 l i m i t  s t i p u l a t e d  
i n  t h e  above-quoted p r o v i s i o n s  of subparagraph  1 7 - 7 . a ( 2 ) ,  
AR 40-3. Second, t h e  e x i s t i n g  f a c t s  do not  s u p p o r t  a d e t e r -  
m i n a t i o n  t h a t  t h e r e  were no f e d e r a l  medica l  t r e a t m e n t  
f a c i l i t i e s  i n  t h e  S c r a n t o n ,  Pennsy lvan ia ,  a r e a  where 
S e r g e a n t  Stancavage souqht  nongovernmental  t r e a t m e n t .  
The  United S ta t e s -  Government Manual  l i s ts  a V e t e r a n s '  
A d m i n i s t r a t i o n  Medical Center  a t  Wilkes-Barre ,  Pennsylvania .  
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The Manual d e s c r i b e s  t h e  f a c i l i t y  a s  p rov id ing  n e c e s s a r y  
ambu la to ry  medical  t r e a t m e n t ,  r e h a b i l i t a t i o n  and s u p p o r t  
s e r v i c e s .  The d i s t a n c e  between Sc ran ton  and Wilkes-Barre 
is 1 9  miles. W e  a r e  t h u s  unable  t o  conc lude  t h a t  Se rgean t  
S tancavage  p r o p e r l y  o b t a i n e d  t h e  nongovernmental medical 
c a r e  a t  issue wi thout  t h e  p r i o r  a p p r o v a l  of t h e  r e s p o n s i b l e  
Army h o s p i t a l  commander. 

Accord ing ly ,  t h e  Claims Group's d i s a l l o w a n c e  of t h e  c l a im is  
s u s t a i n e d  . 

h ~ ~ ( / ~ *  Compt ro l l e r  Ge e r a 1  

1 - of  t h e  U n i t e d  S t a t e s  
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