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DIGEST 

Protest that the Small Business Administration (SBA) 
improperly refused to issue a certificate of competency is 
denied where protester has not shown that the SBA, which has 
the statutory authority to determine conclusively a small 
business concern's responsibility, acted fraudulently or in 
bad faith or disregarded material information. 

DECIS ION 

Container Systems Corporation (CONSYSCO) (formerly Yanke 
Container Corporation) protests the decision of the Small 
Business Administration (SBA) not to issue the firm a 
certificate of competency (COC) in connection with invita- 
tion for bids (IFB) No. N00197-88-B-0004, a 100-percent 
small business set-aside, issued by the Naval Ordnance 
Station, Department of the Navy, Louisville, Kentucky. 
CONSYSCO alleqes that after the Navy found CONSYSCO 
nonresponsible and referred the matter to SBA for COC 
consideration the SBA acted in bad faith and in violation of 
procurement regulations, inasmuch as it improperly relied on 
allegedly inaccurate negative information furnished by the 
Defense Contract Administration Service Management Area 
(DCASMA), Seattle. CONSYSCO also alleges that DCASMA acted 
in bad faith in the administration of quality assurance at 
the CONSYSCO facility under other Navy contracts for similar 
containers and improperly imposed a "Method C"l/ corrective 
action against the firm which directly resultez in SBA's 
denial of the COC. 

We deny the protest. 
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it is determined that serious quality problems exist in a 
contractor's inspection and quality assurance system. 

A Method C corrective action is imposed by DCASMA when 



T h e  I F B ,  f o r  t h e  p r o d u c t i o n  of Mark 631 Harpoon Missile 
S h i p p i n g  and  S t o r a g e  C o n t a i n e r s ,  was i s s u e d  o n  October  1 5 ,  
1987. T h e  s o l i c i t a t i o n  and C O N S Y S C O ' s  pr ior  c o n t r a c t s  
c o n t a i n e d ,  among o the r  t h i n g s ,  m i l i t a r y  s p e c i f i c a t i o n  MIL- 
I-45208A which r e q u i r e d  t h e  s u c c e s s f u l  c o n t r a c t o r  t o  
e s t a b l i s h  and m a i n t a i n  an  i n s p e c t i o n  s y s t e m  i n  a c c o r d a n c e  
w i t h  t h a t  q u a l i t y  s t a n d a r d .  

S i x  f i r m s  s u b m i t t e d  b i d s  by t h e  F e b r u a r y  1 0 ,  1988,  b i d  
o p e n i n g  da t e .  When t h e  a p p a r e n t  l o w  b i d d e r  was d e t e r m i n e d  
n o n r e s p o n s i b l e  and t h e  S B A  r e f u s e d  t o  issue it a COC, 
CONSYSCO, t h e  second l o w  b i d d e r ,  became n e x t  i n  l i n e  f o r  
award. T h e  c o n t r a c t i n g  o f f i c e r  t h e r e f o r e  r e q u e s t e d  DCASMA 
Sea t t l e  t o  c o n d u c t  a p reaward  s u r v e y  on CONSYSCO. 

DCASMA S e a t t l e  and t h e  Navy c o n d u c t e d  an  o n - s i t e  p reaward  
s u r v e y  o f  CONSYSCO's  f a c i l i t i e s  on A p r i l  19. The  preaward  
s u r v e y  team found t h a t  CONSYSCO, which had p r e v i o u s l y  
p roduced  t h e  same t y p e  c o n t a i n e r  i n  Sep tember  1987, was 
c u r r e n t l y  p r o d u c i n g  s i m i l a r  c o n t a i n e r s  under  two Navy 
c o n t r a c t s .  The s u r v e y  team found CONSYSCO s a t i s f a c t o r y  i n  
f o u r  a r eas  ( t e c h n i c a l  c a p a b i l i t y ,  f i n a n c i a l  c a p a b i l i t y ,  
t r a n s p o r t a t i o n  and p a c k a g i n g ) ,  b u t  u n s a t i s f a c t o r y  i n  t h r e e  
a r eas  ( p r o d u c t i o n  c a p a b i l i t y ,  q u a l i t y  a s s u r a n c e  and a b i l i t y  
t o  meet s c h e d u l e )  . T h e  u n s a t i s f a c t o r y  r a t i n g s  i n  p r o d u c t i o n  
c a p a b i l i t y  and a b i l i t y  t o  meet s c h e d u l e  r e s u l t e d  from a n  
u n a c c e p t a b l e  d e l i n q u e n c y  r a t e  of  33 p e r c e n t  on 6 open 
c o n t r a c t s ,  and f i n d i n g s  t h a t  t h e  f i r m  was a t  or  above  
maximum c a p a c i t y  and t h a t  any  a d d i t i o n a l  c o n t r a c t s  would 
o v e r l o a d  i t s  p r o d u c t i o n  c a p a b i l i t y .  With r e g a r d  t o  
C O N S Y S C O ' s  q u a l i t y  a s s u r a n c e ,  t h e  s u r v e y  found t h a t  a t  t h e  
t i m e  t h e  p reaward  s u r v e y  was c o n d u c t e d ,  t h e r e  were 16 
Q u a l i t y  D e f i c i e n c y  Reports on p r i o r  c o n t r a c t s  i s s u e d  i n  t h e  
p r e c e d i n g  1 2  months.  T h i s  r e s u l t e d  i n  a Method C c o r r e c t i o n  
a c t i o n  i n i t i a t e d  by DCASMA. 

Based on  t h e s e  f i n d i n g s  o n  May 2 a Preaward  Survey  Review 
Board recommended t h a t  no award be made to  CONSYSCO. The 
Navy a d o p t e d  t h e  P reaward  S u r v e y  Review B o a r d ' s  recommenda- 
t i o n  i n  c o n c l u d i n g  t h a t  CONSYSCO was n o n r e s p o n s i b l e ,  n o t i n g  
t h a t :  

". . . key d e f i c i e n c i e s  of t h e  [ f i r m ' s ]  c a p a b i l i t y  
a r e  t h e  l a c k  o f  q u a l i t y  a s s u r a n c e  c a p a b i l i t y ,  and  
t h e  l a c k  o f  p r o d u c t i o n  c a p a b i l i t y  and a b i l i t y  t o  
meet s c h e d u l e ,  b o t h  o f  which r e s u l t  f rom t h e  
c o n t r a c t o r ' s  p a s t  d e l i n q u e n c y  r e c o r d  and a c u r r e n t  
f u l l  c a p a c i t y  workload  in-house."  

O n  J u n e  7, t h e  c o n t r a c t i n g  o f f i c e r  r e f e r r e d  h i s  d e t e r m i n a -  
t i o n  t o  t h e  Sea t t l e  R e g i o n a l  O f f i c e  o f  t h e  S B A  under  t h e  COC 
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p r o c e d u r e s  and n o t i f i e d  CONSYSCO o f  t h i s  r e f e r r a l ,  By 
l e t t e r  d a t e d  J u n e  13, S B A  a sked  t h e  protester t o  p r o v i d e  
i n f o r m a t i o n  r e l e v a n t  t o  t h e  COC r e v i e w .  T h e  p r o t e s t e r  f i l e d  
an a p p l i c a t i o n  f o r  a COC on  J u n e  21. 

By l e t t e r  d a t e d  J u n e  22, t h e  p r o t e s t e r  wrote t h e  c o n t r a c t i n g  
o f f i c e r  r e q u e s t i n g  t h a t  h e  r e c o n s i d e r  h i s  n o n r e s p o n s i b i l i t y  
d e t e r m i n a t i o n  based  o n  new i n f o r m a t i o n  and wi thdraw h i s  
r e f e r r a l  t o  t h e  SBA. T h e  c o n t r a c t i n g  o f f i c e r  i n d i c a t e s  t h a t  
h e  rev iewed a l l  i n f o r m a t i o n  f u r n i s h e d  by CONSYSCO and 
d e c i d e d  t h a t  t h e  i n f o r m a t i o n  was i n s u f f i c i e n t  t o  r e v e r s e  t h e  
p r i o r  n o n r e s p o n s i b i l i t y  f i n d i n g  or wi thdraw h i s  r e f e r r a l  t o  
t h e  S B A .  The  c o n t r a c t i n g  o f f i c e r  s t a t e s  t h a t  h e  fo rwarded  a 
copy of t h e  p r o t e s t e r ' s  J u n e  22 l e t t e r  t o  t h e  S B A  and 
n o t i f i e d  CONSYSCO of h i s  d e c i s i o n  and r e f e r r a l .  

On J u n e  14-16, DCASMA a g a i n  rev iewed C O N S Y S C O ' s  f a c i l i t i e s  
and i n s p e c t i o n  sys t em and found e i g h t  s p e c i f i c  d e f i c i e n c i e s  
i n  weld ing  p r a c t i c e s  on C O N S Y S C O ' s  ongoing  c o n t r a c t s .  
C o n s e q u e n t l y ,  on  J u n e  2 4 ,  DCASMA i s s u e d  a second  Method C 
c o r r e c t i v e  a c t i o n  t o  CONSYSCO. T h i s  second Method C 
p r e c l u d e d  t h e  a c c e p t a n c e  of p r o d u c t i o n  hardware  u n t i l  t h e r e  
was s u f f i c i e n t  c o r r e c t i v e  a c t i o n .  

On J u l y  25, t h e  S B A  d e c l i n e d  t o  issue a COC t o  CONSYSCO 
p r i m a r i l y  b e c a u s e  C O N S Y S C O ' s  q u a l i t y  sys tem was c u r r e n t l y  
u n a c c e p t a b l e  t o  DCASMA and b e c a u s e  CONSYSCO's  c o r r e c t i v e  
a c t i o n  had been r e j e c t e d  by DCASMA. 

CONSYSCO a l l e g e s  t h a t  t h e  S B A  a c t e d  i n  bad f a i t h  i n  r e f u s i n g  
t o  i s s u e  a COC, s i n c e ,  i n  i t s  v iew,  t h e  sole reason f o r  t h e  
S B A ' s  d e c i s i o n  was t h e  erroneous i n f o r m a t i o n  DCASMA p r o v i d e d  
t o  t h e  S B A  c o n c e r n i n g  t h e  second Method C .  CONSYSCO a r g u e s  
t h a t  t h e  s e c o n d  Method C and r e l a t e d  government  a c t i o n s  
r e s u l t e d  from t h e  u n r e a s o n a b l e  and improper  i n s p e c t  i o n  by a 
Navy r e p r e s e n t a t i v e ,  " a g g r a v a t e d  by [DCASMA] o f f i c i a l s ,  who 
i n  t h e  p r o c e s s  v i o l a t e d  numerous r e g u l a t o r y  p r o v i s i o n s "  i n  
i s s u i n g  t h e  s econd  Method C w i t h o u t  v e r i f i c a t i o n  o f  t h e  Navy 
r e p r e s e n t a t i v e ' s  f i n d i n g s .  CONSYSCO s t a t e s  t h a t  a t  t h e  t i m e  
of t h e  p reempto ry  i n s p e c t i o n  l e a d i n g  t o  t h e  second Method C ,  
DCASMA and  t h e  Navy had a l r e a d y  per formed t h r e e  i n s p e c t i o n s  
of i ts  q u a l i t y  a s s u r a n c e  sys t em and a l l  i d e n t i f i e d  d e f i c i e n -  
c ies  r e s u l t i n g  t h e r e f r o m  had been c o r r e c t e d  t o  t h e  s a t i s f a c -  
t i o n  o f  b o t h  a g e n c i e s .  CONSYSCO a r g u e s  t h a t  t h e  -1-nspection 
and r e s u l t i n g  Method C a c t i o n  d u r i n g  t h e  COC e v a l u a t i o n  were 
a r b i t r a r y  and capr ic ious  and i m p r o p e r l y  " t a i n t e d "  S B A ' s  
d e c i s i o n  , 

O u r  O f f i c e  g e n e r a l l y  d o e s  n o t  r ev iew SBA d e c i s i o n s  t o  issue 
o r  r e f u s e  t o  i s s u e  a COC, s i n c e  t h e  S B A ,  n o t  t h i s  O f f i c e ,  
h a s  t h e  s t a t u t o r y  a u t h o r i t y  t o  r ev iew a c o n t r a c t i n g  

I 
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o f f i c e r ' s  f i n d i n g  of n o n r e s p o n s i b i l i t y  and t h e n  t o  d e t e r m i n e  
c o n c l u s i v e l y  a small b u s i n e s s  c o n c e r n ' s  r e s p o n s i b i l i t y .  We 
t h e r e f o r e  l i m i t  our r e v i e w  o f  t h e  COC p r o c e s s  t o  i n s t a n c e s  
i n  w h i c h  t h e  p r o t e s t e r  makes a showing o f  e i t h e r  p o s s i b l e  
f r a u d  or bad f a i t h  on t h e  p a r t  of p rocuremen t  o f f i c i a l s  o r  
w h e r e  S B A  f a i l e d  t o  c o n s i d e r  mater ia l  i n f o r m a t i o n  p e r t i n e n t  
t o  t h e  f i r m ' s  r e s p o n s i b i l i t y .  David Bo land ,  I n c . ,  8-221845, 
May 23 ,  1986,  86-1 CPD 11 484. I n  o r d e r  t o  e s t a b l i s h  bad 
f a i t h ,  a p r o t e s t e r  m u s t  p r e s e n t  v i r t u a l l y  i r r e f u t a b l e  p r o o f  
t h a t  government  o f f i c i a l s  had a s p e c i f i c  and m a l i c i o u s  
i n t e n t  t o  harm t h e  p r o t e s t e r .  I d . ,  see a l so ,  E.  J .  Karnavas  
Corp., B-230617 e t  a l . ,  J u n e  7 ,  1 9 8 8 3 8 m P D  11 540. 
m S C O  h a s  made no s u c h  showing here .  

- 

T h e  r e c o r d  e s t a b l i s h e s  t h a t  t h e  S B A  r e v i e w e d  a l l  a v a i l a b l e ,  
p e r t i n e n t  i n f o r m a t i o n  s u b m i t t e d  by CONSYSCO, DCASMA and t h e  
Navy, a s  w e l l  a s  t h e  r e s u l t s  of its own i n d e p e n d e n t  s u r v e y  
of C O N S Y S C O ' s  f a c i l i t i e s  and c o n c l u d e d  t h a t ,  i n  f a c t ,  
CONSYSCO c a n n o t  meet t h e  q u a l i t y  sys t em and p r o d u c t i o n  
s c h e d u l e  r e q u i r e m e n t s  o f  t h e  s o l i c i t a t i o n .  S i n c e  CONSYSCO 
c o n s i d e r e d  t h e  second  Method C t o  be  based  on e r r o n e o u s  
i n f o r m a t i o n ,  it was incumben t  on  t h e  f i r m  t o  s u b m i t  a l l  
r e l e v a n t  i n f o r m a t i o n  t o  t h e  S B A  and p r o v e  t h r o u g h  i t s  COC 
a p p l i c a t i o n  to  t h e  SBA t h a t  it was r e s p o n s i b l e .  See 
A q u a s c i e n c e s  I n t e r n a t i o n a l ,  1nc.--Request  f o r  R e c o n s i d e r a -  
t i o n ,  B-225452.2, Feb. 5, 1987,  87-1 C P D  11 127.  CONSYSCO 
had t h i s  o p p o r t u n i t y  i n  making i t s  a p p l i c a t i o n  f o r  a COC 
and ,  a f t e r  due c o n s i d e r a t i o n  of  t h e  m a t e r i a l  s u b m i t t e d  by 
CONSYSCO, t h e  S E A  r e f u s e d  t o  issue a COC. 

- 
- 

The r e c o r d  i n d i c a t e s  t h a t  o n  J u n e  27-28, a COC i n d u s t r i a l  
s p e c i a l i s t  per formed an  o n - s i t e  s u r v e y  of  CONSYSCO's  
f a c i l i t i e s  i n  c o n n e c t i o n  w i t h  t h e  COC d e t e r m i n a t i o n .  The 
e s s e n t i a l  f i n d i n g s  o f  t h a t  s u r v e y  were t h a t  C O N S Y S C O ' s  
q u a l i t y  a s s u r a n c e  s y s t e m  was c u r r e n t l y  u n a c c e p t a b l e  b e c a u s e  
o f  t h e  s e c o n d  Method C ;  t h a t  t h e  f i r m ' s  p roposed  c o r r e c t i v e  
a c t i o n s  had been  r e j e c t e d  by DCASMA; and ,  t h a t ,  u n t i l  
C O N S Y S C O ' s  q u a l i t y  a s s u r a n c e  sys t em was approved ,  a c c u r a t e  
p r o d u c t i o n  p l a n n i n g  c o u l d  n o t  be made. The COC s p e c i a l i s t  
a lso found d e f i c i e n c i e s  i n  t h e  p ro t e s t e r ' s  mater ia l s  
management s y s t e m s  and mater ia ls  h a n d l i n g  p r o c e d u r e s .  T h e  
r e c o r d  f u r t h e r  i n d i c a t e s  t h a t  a COC Review Committee 
c o n s i d e r e d  a l l  i n f o r m a t i o n  p e r t i n e n t  t o  CONSYSCO's  app l i ca -  
t i o n ,  d rew r e a s o n a b l e  c o n c l u s i o n s  a b o u t  t h e  f i r m ' s  a b i l i t y  
t o  perform, and v o t e d  unanimous ly  t o  d e c l i n e  a COC. 

On t h e  b a s i s  o f  t h e  r e c o r d  b e f o r e  u s ,  w e  have  no r e a s o n  t o  
q u e s t i o n  S B A ' s  c o n c l u s i o n  t h a t  CONSYSCO was a n o n r e s p o n s i b l e  ' 

b i d d e r  or i t s  s u b s e q u e n t  r e f u s a l  t o  i s s u e  a COC. Whi le  
CONSYSCO h a s  p r e s e n t e d  e x t e n s i v e  a rgumen t s  t o  s u p p o r t  i t s  
a l l e g a t i o n  t h a t  DCASMA f u r n i s h e d  e r r o n e o u s  and i n a c c u r a t e  
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i n f o r m a t i o n  c o n c e r n i n g  i t s  q u a l i t y  a s s u r a n c e  s y s t e m ,  i t  h a s  
f a i l e d  t o  d e m o n s t r a t e  t h a t  e i t h e r  S B A ,  DCASMA, o r  Navy 
o f f i c i a l s  had a s p e c i f i c  a n d  m a l i c i o u s  i n t e n t  t o  i n j u r e  
CONSYSCO, n o r  h a s  i t  f u r n i s h e d  a n y  p r o b a t i v e  e v i d e n c e  t h a t  
t h e  S B A  o v e r l o o k e d  or i g n o r e d  mater ia l  i n f o r m a t i o n .  

A c c o r d i n g l y ,  t h e  p r o t e s t  is  d e n i e d .  

Jamds F .  Hinchman 
G e n e r a l  C o u n s e l  
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