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DIGEST 

1 .  Protest of rejection of protester's low offer is denied 
where it has not been shown that contracting officer's 
determination that the protester was not a responsible 
prospective contractor, based on a negative preaward survey 
report, was without any reasonable basis. 

2. Protest of award to second-low offeror, on the basis 
that the awardee was not listed as an approved source in the 
solicitation, is denied where record shows awardee received 
approval after solicitation was issued and no basis has been 
presented upon which the propriety of that action may be 
questioned. 

3 .  Protest that "desk" preaward survey of awardee may have 
been an inadequate basis upon which to determine that the 
awardee could satisfactorily perform the contract is 
dismissed because the General Accounting Office does not 
review a contracting officer's affirmative determination of 
an offeror's responsibility absent circumstances not 
present here. 

DECISION 

IMC Magnetics Corporation has requested reconsideration of 
our September 1 ,  1988, dismissal of its protest of an award 
made under request for proposals (RFP) No. DAAJ09-88-R-0560, 
issued by the Aviation Systems Command, Department of the 
Army for vaneaxial fans, a spare part for the AH-64 Apache 
attack helicopter. We dismissed IMC's protest on the basis 
that it was not an interested party to protest an award to 
another firm since it had not contested the agency's 
determination that it was nonresponsible. IMC now contends 
that because the Army had not responded to IMC's requests 
for copies of the preaward survey it was at the time of its 
original protest unable to contest the particulars of that 



d e t e r m i n a t i o n ,  a l t h o u g h  it n o t e s  t h a t  i t  d i d  assert i n  t h a t  
p ro t e s t  t h a t  i t  " h a s  b e e n  s a t i s f a c t o r i l y  p r o v i d i n g  t h e  i t e m  
s o l i c i t e d  on many p r e v i o u s  o c c a s i o n s  t o  [ t h e  Army]." 

On r e c o n s i d e r a t i o n ,  w e  c o n c l u d e  t h a t  o u r  i n t e r p r e t a t i o n  of 
I M C ' s  i n i t i a l  p ro t e s t  was too na r row and t h a t  it had i n  fact  
a l s o  p r o t e s t e d  t h e  n o n r e s p o n s i b i l i t y  d e t e r m i n a t i o n .  W e  
therefore  have r e o p e n e d  t h e  f i l e  and d e v e l o p e d  t h e  case. 
For  t h e  r e a s o n s  s t a t e d  below, however ,  w e  deny  t h e  p ro t e s t  
i n  p a r t  and d i s m i s s  it i n  p a r t .  

I n  i t s  i n i t i a l  p r o t e s t ,  IMC a s s e r t e d  t h a t  i t  was t h e  low 
p r i c e d ,  and a r e s p o n s i b l e  o f f e r o r ,  and it o b j e c t e d  t o  t h e  
award t o  a n o t h e r  o f f e r o r ,  Noah Howden, I n c . ,  b e c a u s e  t h a t  
f i r m  was n o t  l i s t e d  i n  t h e  RFP a s  an approved  s o u r c e  o f  
s u p p l y ,  and b e c a u s e  t h e  award was made a t  a price h i g h e r  
t h a n  t h a t  o f f e r e d  by t h e  protester. T h e  r e c o r d  shows t h a t  
o r i g i n a l l y  t h e r e  were o n l y  two approved  s o u r c e s  t o  compete 
f o r  t h i s  p r o c u r e m e n t ,  I M C  a n d  McDonnell  Doug las  Helicopter 
Company ( M D H C ) .  A f t e r  t h e  s o l i c i t a t i o n  was i s s u e d ,  however ,  
Noah Howden a l so  r e c e i v e d  approval a s  a source f o r  t h i s  
i t e m .  O f f e r s  from e a c h  of t h e  t h r e e  a p p r o v e d  s o u r c e s  was 
r e c e i v e d .  F o l l o w i n g  p reaward  s u r v e y s  o f  IMC, t h e  low 
o f f e r o r ,  and  Noah Howden, t h e  s e c o n d  l o w  o f f e r o r ,  IMC was 
found  t o  be n o n r e s p o n s i b l e  and Noah Howden r e s p o n s i b l e .  On 
August  5 ,  1988,  award was made t o  Noah Howden and  IMC was 
n o t i f i e d  o f  t h e  award and  t h e  d e t e r m i n a t i o n  t h a t  IMC had 
been  found n o n r e s p o n s i b l e  o n  August  1 2 .  I M C ' s  i n i t i a l  
p r o t e s t  t o  o u r  O f f i c e  was f i l e d  w i t h i n  10 working  d a y s  
t h e r e a f t e r  and t h e r e f o r e  was t i m e l y .  4 C.F.R.  S 2 1 , 2 ( a ) ( 2 )  
( 1 9 8 8 ) .  

The  Army a r g u e s  t h a t  IMC proper ly  was d e t e r m i n e d  t o  be 
n o n r e s p o n s i b l e  based on  a n e g a t i v e  p reaward  s u r v e y .  I n  
summary, t h e  p reaward  s u r v e y  recommended t h a t  no award b e  
made t o  IMC b e c a u s e  o f  i ts d e l i n q u e n t  p e r f o r m a n c e  unde r  some 
p r i o r  c o n t r a c t s ,  a s  a r e s u l t  of which  its p r o d u c t i o n  
c a p a b i l i t y  was r a t e d  a s  u n s a t i s f a c t o r y .  IMC c o n t e n d s  t h a t  
t h e  p r e a w a r d  s u r v e y  d i d  n o t  t a k e  i n t o  a c c o u n t  t h e  f i r m ' s  
s a t i s f a c t o r y  p e r f o r m a n c e  unde r  o t h e r  c o n t r a c t s  and t h a t  t h e  
p r e a w a r d  s u r v e y  o v e r s t a t e d  I M C ' s  d e l i n q u e n c y  r a t e .  

The d e t e r m i n a t i o n  of a p r o s p e c t i v e  c o n t r a c t o r ' s  r e s p o n -  
s i b i l i t y  is  t h e  d u t y  o f  t h e  c o n t r a c t i n g  o f f i c e r  who is  
v e s t e d  w i t h  a wide d e g r e e  o f  d i s c r e t i o n  and b u s i n e s s  
judgment .  W e  t h e r e f o r e  w i l l  n o t  q u e s t i o n  a nonrespon-  
s i b i l i t y  d e t e r m i n a t i o n  u n l e s s  t h e  protester shows bad f a i t h  
o n  t h e  p a r t  of t h e  a g e n c y  or t h a t  t h e  d e t e r m i n a t i o n  l a c k s  
any  r e a s o n a b l e  b a s i s .  O e r t z e n  & Co. GmbH, B-228537, 
Feb .  1 7 ,  1988,  88-1 CPD 11 158. IMC h a s  n o t  a s s e r t e d  t h a t  
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c o n t r a c t i n g  o f f i c i a l s  a c t e d  i n  bad f a i t h  n o r ,  f o r  t h e  
r e a s o n s  s t a t e d  below, d o  w e  t h i n k  it h a s  p roven  t h e  
d e t e r m i n a t i o n  t o  have  no r e a s o n a b l e  b a s i s .  

W e  f i r s t  n o t e  t h a t  a f t e r  i t  had f i l e d  i ts  request for 
r e c o n s i d e r a t i o n  w i t h  u s ,  IMC was p r o v i d e d  w i t h  a copy of t h e  
preaward  s u r v e y  report i n  r e s p o n s e  t o  a Freedom of Informa- 
t i o n  A c t  request  it had made of  t h e  Army. IMC t h e n  took 
e x c e p t i o n  t o  some aspects  o f  t h e  preaward  s u r v e y  report i n  a 
l e t t e r  w r i t t e n  t o  t h e  Army's c o n t r a c t i n g  o f f i c e r .  T h e  
agency  a d d r e s s e d  t h o s e  cr i t ic isms i n  i ts  report t o  our 
O f f i c e  upon which,  o f  course, IMC had t h e  o p p o r t u n i t y  t o  
comment. IMC t h e r e f o r e  h a s  had two o p p o r t u n i t i e s  t o  comment 
upon t h e  i n f o r m a t i o n  a d v e r s e  t o  it c o n t a i n e d  i n  t h e  preaward  
s u r v e y  r e p o r t .  

T h e  preaward s u r v e y  team d e t e r m i n e d  t h a t  I M C ' s  p r o d u c t i o n  
c a p a b i l i t y  was u n s a t i s f a c t o r y ,  and t h e r e f o r e  recommended 
t h a t  no award be made t o  i t ,  because o f  f i v e  c u r r e n t  
c o n t r a c t s  a d m i n i s t e r e d  by t h e  l oca l  D e f e n s e  C o n t r a c t  
A d m i n i s t r a t i o n  S e r v i c e s  Management Area o f f  ice, two--or 
40 pe rcen t - -were  d e l i n q u e n t  and because d u r i n g  t h e  pas t  
12 months ,  of t h e  s i x  c o n t r a c t s  IMC had c o m p l e t e d ,  three--or 
50 pe rcen t - -were  d e l i n q u e n t .  I n  t h e i r  s u p p o r t i n g  n a r r a t i v e ,  
t h e  s u r v e y o r s  i d e n t i f i e d ,  o f  t h e  f i v e  c u r r e n t  c o n t r a c t s  
(wh ich  w e  i d e n t i f y  by t h e i r  l a s t  f o u r  d i g i t s ) ,  c o n t r a c t s  
-3778 and -3074 as  d e l i n q u e n t  and n o t e d  t h a t  c o n t r a c t  -C277 
was n o t  d e l i n q u e n t  o n l y  b e c a u s e  t h e  c o n t r a c t i n g  agency  had 
a g r e e d  t o  a n  e x t e n s i o n  of t h e  d e l i v e r y  s c h e d u l e  f o r  causes 
a t t r i b u t a b l e  t o  t h e  c o n t r a c t o r .  

I n  i t s  l e t t e r  w r i t t e n  t o  t h e  c o n t r a c t i n g  o f f i c e r  b e f o r e  t h e  
Army's report was s u b m i t t e d  t o  o u r  O f f i c e ,  IMC t o o k  issue 
w i t h  t h e  p reaward  s u r v e y  team's " n o  award" recommendat ion 
on t w o  g r o u n d s :  ( 1 )  t h e  team u n r e a s o n a b l y  r e s t r i c t e d  i t s  
r e v i e w  t o  o n l y  f i v e  c o n t r a c t s  and d i d  n o t  c o n s i d e r  o t h e r  
c o n t r a c t s  on which IMC had pe r fo rmed  s a t i s f a c t o r i l y ;  and  
( 2 )  t h a t  c o n t r a c t  -0426 ( o n e  o f  t h e  f i v e  c o n s i d e r e d )  was n o t  
d e l i n q u e n t  s i n c e  i t s  d e l i v e r y  d a t e  was Sep tember  1988 n o t  
J u n e  1988. T h e r e f o r e ,  IMC a r g u e d ,  i t s  d e l i n q u e n c y  r a t e  
among t h e  f i v e  c o n t r a c t s  r e v i e w e d  was 2 0  p e r c e n t ,  n o t  
40 p e r c e n t .  

I n  i t s  report t o  o u r  O f f i c e ,  t h e  Army f i r s t  e x p l a i n s  t h a t  
t h e  preaward  s u r v e y  team o n l y  l o o k e d  a t  t h e  f i v e  b i l a t e r a l - -  
o v e r  $ 2 5 , 0 0 0 - - c o n t r a c t s  on which IMC was t h e  prime con- 
t r a c t o r  because t h o s e  were t h e  o n e s  c o n s i d e r e d  s i g n i f i c a n t  
enough on which t o  b a s e  a r e s p o n s i b i l i t y  d e t e r m i n a t i o n .  
Wi th  regard t o  I M C ' s  c o n t e n t i o n  t h a t  i ts  d e l i n q u e n c y  r a t e  
among t h e  f i v e  c o n t r a c t s  r ev iewed  was 20 p e r c e n t  and n o t  
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40 p e r c e n t ,  t h e  Army d i s p u t e s  t h e  p ro tes te r ' s  a s s e r t i o n  t h a t  
d e l i v e r y  unde r  c o n t r a c t  -0426 was t o  b e  i n  September  r a t h e r  
t h a n  J u n e  1988. More i m p o r t a n t l y ,  however ,  t h e  Army p o i n t s  
o u t  t h a t  c o n t r a c t  -0426 was n o t  even  among t h o s e  i d e n t i f i e d  
i n  t h e  p reaward  s u r v e y  report as d e l i n q u e n t .  The repor t  
s a y s  t h a t  c o n t r a c t s  -3778 a n d  -3074 were d e l i n q u e n t  a s  o f  
t h e  time of t h e  s u r v e y  and t h a t  c o n t r a c t  -C277 would have  
been  d e l i n q u e n t  had n o t  t h e  d e l i v e r y  s c h e d u l e  been  e x t e n d e d .  

I n  i t s  comments on t h e  agency  repor t ,  IMC r e i t e r a t e s  i t s  
o b j e c t i o n  t o  t h e  s u r v e y o r s '  f a i l u r e  t o  c o n s i d e r  a l a r g e r  
number of i ts  c o n t r a c t s  i n  a s s e s s i n g  i ts  pe r fo rmance .  I t  
a l so  asserts t h a t  i t s  e a r l i e r  l e t t e r  t o  t h e  C o n t r a c t i n g  
o f f i c e r  " e s t a b l i s h e d "  t h a t  i t s  d e l i n q u e n c y  ra te  among t h e  
f i v e  c o n t r a c t s  r e v i e w e d  was 20 p e r c e n t  and n o t  40 p e r c e n t .  
W e  a r e  n o t  p e r s u a d e d  by e i t h e r  o f  these  a r g u m e n t s  t h a t  t h e  
d e t e r m i n a t i o n  of n o n r e s p o n s i b i l i t y  was w i t h o u t  a n y  r e a s o n -  
a b l e  bas i s .  

Had IMC b e e n  found t o  be r e s p o n s i b l e ,  it would have  b e e n  
t h e  prime c o n t r a c t o r  f o r  a c o n t r a c t  v a l u e d  a t  more t h a n  
$ 1 0 0 , 0 0 0 .  Under these  c i r c u m s t a n c e s ,  w e  d o  n o t  t h i n k  it 
was u n r e a s o n a b l e  o f  t h e  p reaward  s u r v e y  team t o  c o n s i d e r  a s  
i n d i c a t i v e  o f  t h e  c o n t r a c t o r ' s  p e r f o r m a n c e  i ts  o t h e r  
c o n t r a c t s  v a l u e d  a t  $25 ,000  or more f o r  which i t  was t h e  
prime c o n t r a c t o r .  

C o n t r a r y  t o  t h e  p ro t e s t e r ' s  a s s e r t i o n ,  w e  also d o  n o t  t h i n k  
i ts  e a r l i e r  c o r r e s p o n d e n c e  v v e s t a b l i s h e d "  t h a t  t h e  40 p e r c e n t  
d e l i n q u e n c y  f i g u r e  was i n  error .  I n  i ts  repor t  t o  o u r  
O f f i c e ,  t h e  Army p o i n t s  o u t  t h a t  t h e  40 p e r c e n t  f i g u r e  
r e f e r s  t o  t h e  p ro tes te r ' s  p e r f o r m a n c e  unde r  c o n t r a c t s  -3778 
a n d  -3074,  d i s c u s s e d  i n  t h e  p reaward  s u r v e y  report, and was 
n o t  b a s e d  on  c o n t r a c t  -0426,  t o  which  t h e  p r o t e s t e r  had 
r e f e r r e d  i n  i t s  argument  t h a t  t h e  correct d e l i n q u e n c y  r a t e  
was 20  p e r c e n t .  I n  i t s  comments on  t h e  agency  report, t h e  
p ro tes te r  d o e s  n o t  d i s c u s s  c o n t r a c t s  -3778 a n d  -3074. W e  
t h e r e f o r e  have  no b a s i s  on w h i c h  t o  c o n c l u d e  t h a t  t h e  
4 0  p e r c e n t  d e l i n q u e n c y  r a t e  r e p o r t e d  by t h e  p reaward  s u r v e y  
team t o  t h e  c o n t r a c t i n g  o f f i c e r  was i n  error. 

I n  a d d i t i o n ,  IMC h a s  n o t  r e b u t t e d  t h e  Army's  o b s e r v a t i o n  
t h a t  it was appropriate  f o r  t h e  c o n t r a c t i n g  o f f i c e r  t o  
c o n s i d e r  t h e  f a c t  t h a t  c o n t r a c t  -C277 was n o t  d e l i n q u e n t  
o n l y  b e c a u s e  t h e  d e l i v e r y  s c h e d u l e  had been  e x t e n d e d .  A s  
t h e  Army p o i n t s  o u t ,  we have  h e l d  t h a t  a c o n t r a c t i n g  o f f i c e r  
may r e a s o n a b l y  c o n s i d e r  prior p e r f o r m a n c e  u n s a t i s f a c t o r y  
where t h e  c o n t r a c t o r  d i d  n o t  make t i m e l y  d e l i v e r y  under  t h e  
o r i g i n a l  d e l i v e r y  s c h e d u l e  and a v o i d e d  d e l i n q u e n c y  o n l y  
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b e c a u s e  t h e  aqency r e v i s e d  t h e  d e l i v e r y  s c h e d u l e  and a l lowed  
i t  t o  c o n t i n u e  pe r fo rmance .  S h o r t  Electronics ,  I n c . ,  
8-231610, S e p t .  13, 1988, 88-2 C P D  11 233. 

I M C ' s  p r o t e s t  of t h e  Army's n o n r e s p o n s i b i l i t y  d e t e r m i n a t i o n  
is  t h e r e f o r e  d e n i e d .  

Nex t ,  IMC a r g u e s  t h a t  Noah Howden, t h e  awardee,  was n o t  
l i s t ed  i n  t h e  RFP as  an approved  s o u r c e  and t h u s  was 
i n e l i g i b l e  f o r  award. The  r e c o r d  s h o w s  t h a t  Noah Howden was 
approved  a s  a source a f t e r  t h e  s o l i c i t a t i o n  was i s s u e d .  
T h i s  a c t i o n  was t a k e n  s i n c e  t h e  a p p l i c a b l e  MDHC d rawing  
showed Noah Howden as  an approved  source f o r  a p a r t  w h i c h  i s  
"two-way i n t e r c h a n g e a b l e "  w i t h  t h a t  b e i n g  p r o c u r e d  here. W e  
have  no  b a s i s  t o  q u e s t i o n  t h e  p r o p r i e t y  o f  t h e  a p p r o v a l  o f  
Noah Howden a s  an a d d i t i o n a l  source. 

I M C ' s  f i n a l  a rgument  is t h a t  t h e  d e s k  s u r v e y  pe r fo rmed  on  
Noah Howden was inadequate  t o  d e t e r m i n e  w h e t h e r  t h a t  f i r m  
c o u l d  s a t i s f a c t o r i l y  pe r fo rm t h e  c o n t r a c t .  I n  e f f e c t ,  IMC 
i s  c h a l l e n g i n g  t h e  c o n t r a c t i n g  o f f i c e r ' s  a f f i r m a t i v e  
d e t e r m i n a t i o n  t h a t  Noah Howden was a responsible  p r o s p e c t i v e  
cont rac tor .  

W e  r e c o g n i z e  t h a t  a c o n t r a c t i n g  o f f i c e r ' s  d e t e r m i n a t i o n  o f  
w h e t h e r  an  o f f e r o r  is a r e s p o n s i b l e  p r o s p e c t i v e  c o n t r a c t o r  
e s s e n t i a l l y  i n v o l v e s  a b u s i n e s s  judgment  a s  t o  which t h e  
c o n t r a c t i n g  o f f i c e r  is a f f o r d e d  a g r e a t  d e a l  of  d i s c r e t i o n .  
W e  c o n t i n u e  t o  r e v i e w  n e g a t i v e  d e t e r m i n a t i o n s ,  which r e s u l t  
i n  t h e  r e j e c t i o n  as n o n r e s p o n s i b l e  of  o f f e r o r s  s u c h  a s  IMC, 
a g a i n s t  a s t a n d a r d  o f  r e a s o n a b l e n e s s  t o  a s s u r e  t h a t  o f f e r s  
are n o t  b e i n g  a r b i t r a r i l y  r e j e c t e d .  Where a c o n t r a c t i n g  
o f f i c e r  a f f i r m a t i v e l y  d e t e r m i n e s  t h a t  a n o t h e r  o f f e r o r ,  s u c h  
a s  Noah Howden, is  r e s p o n s i b l e ,  w e  a p p l y  a d i f f e r e n t  
s t a n d a r d  o f  r ev iew i n  r e c o g n i t i o n  o f  t h e  f a c t  t h a t  w e  have 
b e f o r e  u s  n o t  t h e  r e j e c t i o n  of  an  o f f e r  b u t  t h e  a c c e p t a n c e  
of one p u r s u a n t  t o  a d e c i s i o n  which is i n h e r e n t l y  a matter 
o f  judgment .  As t o  a f f i r m a t i v e  d e t e r m i n a t i o n s  o f  o f f e r o r s '  
r e s p o n s i b i l i t y ,  t h e r e f o r e ,  w e  have  as  a matter of  p o l i c y  
l o n g  r e s t r i c t e d  o u r  r e v i e w  t o  those i n s t a n c e s  i n  w h i c h  t h e r e  
h a s  been  a showing t h a t  t h e  d e t e r m i n a t i o n  was made 
f r a u d u l e n t l y  or  i n  bad f a i t h  or t h a t  d e f i n i t i v e ,  o r  
o b j e c t i v e ,  r e s p o n s i b i l i t y  c r i t e r i a  i n  t h e  s o l i c i t a t i o n  were 
n o t  m e t .  4 C.F.R.  S 21.3(f)(S). To make a showing o f  f r a u d  
or bad f a i t h ,  t h e  p r o t e s t e r  h a s  a heavy burden  o f  p r o o f ;  i t  
must d e m o n s t r a t e  t h a t  p r o c u r i n g  o f f i c i a l s  had a s p e c i f i c  and 
m a l i c i o u s  i n t e n t  t o  i n j u r e  t h e  p r o t e s t e r .  B r y a n t  
O r g a n i z a t i o n ,  I n c . ,  8-28204.2, J a n .  7 ,  1988, 88-1 CPD 11 10. 
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IMC h a s  n e i t h e r  a l l e g e d  n o r  d e m o n s t r a t e d  any f r a u d u l e n t  
i n t e n t  here ,  and i n  t h e  a b s e n c e  o f  any i n d i c a t i o n  t h a t  t h e  
agency f a i l e d  t o  a p p l y  any d e f i n i t i v e  r e s p o n s i b i l i t y  
c r i t e r i a  i n  t h e  s o l i c i t a t i o n ,  t h i s  a s p e c t  o f  t h e  p r o t - s t  i s  
d i s m i s s e d .  

James F. Hinchman 
G e n e r a l  C o u n s e l  

, 
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