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DIGEST 

1. Protest that awardee will not supply machine tool of 
United States origin, notwithstanding certification in offer 
to that effect, is denied where contracting officer obtained 
price breakdown of component parts which showed more than 5 0  
percent domestic components and survey of awardee by Defense 
Contract Administration Services Management Area stated 
awardee can perform as certified. 

2. An offeror's actual compliance with restriction on the 
acquisition of foreign machine tools certifications is a 
matter of contract administration for determination by the 
agency, not the General Accounting Office. 

3. Experience of an offeror is a matter of responsibility 
and where contracting officer makes an affirmative respon- 
sibility determination, our Office does not review such 
determination except under limited circumstances not present 
here. 

DECISION 

The Pratt & Whitney Company, Inc., and Onsrud Machine 
Corporation protest the award of a contract to IMTA for a 
Vertical CNC Six Axis Machining Center under request for 
proposals (RFP) No. F33601-88-R-0017 issued by Wright- 
Patterson Air Force Base Contracting Center on March 21, 
1988. Pratt & Whitney, and Onsrud contend that: ( 1 )  an 
award to IMTA will be violative of the Congressional 
restriction on the acquisition of foreign machine tools 
because the machine tool offered by IMTA will be manufac- 
tured in Italy, not in the United States, as certified in 
the firm's bid; (2) the Air Force failed to adequately 
investigate challenges to the awardee's certification 



c o n c e r n i n g  i t s  c o n t r a c t u a l  o b l i g a t i o n  t o  s u p p l y  p r o d u c t s  of 
d o m e s t i c  o r i g i n ;  and ( 3 )  t h e  awardee  is  n o t  a r e s p o n s i b l e  
c o n t r a c t o r  b e c a u s e  it l a c k s  f i n a n c i a l  resources and a r e c o r d  
of pe r fo rmance  and e x p e r i e n c e .  W e  deny t h e  p r o t e s t s .  

The s o l i c i t a t i o n  c o n t a i n e d  t h e  c lause se t  f o r t h  a t  Depar t -  
ment o f  Defense  A c q u i s i t i o n  R e g u l a t i o n  Supplement  ( D F A R S )  

52.225-7023 (DAC 86 -16) ,  r e q u i r i n g  m a c h i n e  too ls  t o  be of 
Un i t ed  S t a t e s  o r  Canadian  o r i g i n .  T h i s  c l ause  s p e c i f i e s  
t h a t  an item is  o f  U n i t e d  S t a t e s  o r  Canadian  o r i g i n  i f  it is 
manufac tu red  i n  e i t h e r  c o u n t r y  and t h e  cos t  of  i t s  Uni t ed  
S t a t e s  or Canad ian  manufac tu red  components  e x c e e d s  50 
p e r c e n t  o f  t h e  cos t  of a l l  i t s  components .  The  A i r  Force 
a l s o  r e q u i r e d  o f f e r o r s  t o  c e r t i f y  t h a t ,  e x c e p t  as  otherwise 
i n d i c a t e d ,  e a c h  end p r o d u c t  was of Un i t ed  S t a t e s  o r  Canadian  
o r i g i n .  E a c h  o f  t h e  o f f e r o r s  r e p r e s e n t e d  t h a t  a l l  end items 
t o  be f u r n i s h e d  under  t h e  con t r ac t  would be manufac tu red  i n  
a c c o r d a n c e  w i t h  these  r e q u i r e m e n t s .  

O f f e r s  were s u b m i t t e d  by Onsrud ,  IMTA and P r a t t  b Whitney. 
Award was made t o  IMTA a t  a p r i c e  of  $1 ,299 ,531  on  August  5, 
f o l l o w i n g  best and f i n a l  o f f e r s  ( B A F O ) .  Upon l e a r n i n g  o f  
t h e  award,  Onsrud and P r a t t  & Whitney p r o t e s t e d  t o  our 
O f f i c e .  

I n i t i a l l y ,  t h e  A i r  Force argues t h a t  Onsrud is  n o t  an 
" i n t e r e s t e d  p a r t y "  unde r  o u r  Bid Protest R e g u l a t i o n s  
( 4  C . F . R .  s 2 1 . 0 ( a )  ( 1 9 8 8 ) )  s i n c e  Onsrud would n o t  be i n  
l i n e  f o r  award i f  t h e  p r o t e s t  were s u s t a i n e d  because Onsrud 
d i d  n o t  r e spond  t o  t h e  request f o r  BAFOs and d i d  n o t  p r i c e  
l i n e  item N o .  7 ,  "Foundat ion1 '  i n  i t s  i n i t i a l  o f f e r .  Onsrud 
a r g u e d  i n i t i a l l y  i n  i t s  p r o t e s t  t h a t  it c a l l e d  t h e  
c o n t r a c t i n g  o f f i c e r  and o r a l l y  c o n f i r m e d  i t s  i n i t i a l  
p r o p o s a l ,  b u t  s u b s e q u e n t l y  a r g u e s ,  f o l l o w i n g  a c o n f e r e n c e  on  
t h e  p r o t e s t ,  t h a t  it n e v e r  r e c e i v e d  t h e  request f o r  a BAFO. 

We f i n d  t h e  r e s o l u t i o n  o f  t h i s  issue t o  be u n n e c e s s a r y  
because t h e  issues r a i s e d  by Onsrud are  e s s e n t i a l l y  t h e  same 
t o  t h o s e  o f  P r a t t  & Whitney and,  t h e r e f o r e ,  a r e  b e i n g  
d e c i d e d  by o u r  O f f i c e  i n  any  e v e n t .  

The p r o t e s t e r s  c o n t e n d  t h a t  IMTA i s  a f o r e i g n  d e a l e r ,  n o t  an 
American m a n u f a c t u r e r ;  t h e  machine  tool  o f f e r e d  by IMTA i s  a 
f o r e i g n  end p r o d u c t  m a n u f a c t u r e d  by JOBS s p a  i n  P i a c e n z a ,  
I t a l y ;  t h e  c o n t r a c t i n g  o f f i c e r  was aware o f  t h i s  f a c t  p r i o r  
t o  award; IMTA's c e r t i f i c a t i o n  t o  t h e  c o n t r a r y  s h o u l d  have 
been q u e s t i o n e d ;  and t h e r e  is  no j u s t i f i c a t i o n  f o r  t h e  A i r  
Force hav ing  approved  I M T A ' s  p r o p o s a l .  The pro tes te rs  a r g u e  
t h a t  a Dun and  B r a d s t r e e t  report l i s ts  IMTA a s  a wholesaler 
w i t h  16 employees  l o c a t e d  i n  a 2,500 s q u a r e  f o o t  b u i l d i n g  i n  
D e s  P l a i n e s ,  I l l i n o i s .  I n  a d d i t i o n ,  t h e  I n t e r n a t i o n a l  T r a d e  
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Administration ( I T A ) ,  Department of Commerce has questioned 
w h e t h e r  IMTA is a manufacturer and can obta in  the f a c i l i t i e s  
t o  perform the  con t r ac t .  

T h e  A i r  Force po in t s  out  t h a t  I M T A ' s  proposal contained a 
c e r t i f i c a t i o n  t h a t  the machine t o o l  i t  intended t o  f u r n i s h  
would be manufactured i n  t he  United S t a t e s  and t h a t  more 
than 50 percent  of t h e  item would be domestic content.  See 
DFARS S 5 2 . 2 2 5 - 7 0 2 3  ( D A C  8 6 - 1 6 ) .  IMTA a l s o  furnished t h e  
A i r  Force, on J u n e  6 ,  1 9 8 8 ,  p r i o r  t o  award, w i t h  a p r i c e  
breakdown of t h e  components of i ts  product t h a t  showed t h a t  
approximately 61 percent  of i t s  proposed con t r ac t  p r i c e  
represented domestic content .  On the  b a s i s  of t h i s  
information, t h e  A i r  Force s t a t e s  t h a t  i ts  cont rac t ing  
o f f i c e r  determined I M T A ' s  proposed item t o  be a product of 
domestic o r i g i n .  

Although domestic o r i g i n  c e r t i f i c a t i o n s  a re  usual ly  accepted 
a t  face value,  t h i s  Off ice  has held t h a t  an agency should 
not automatical ly  r e l y  on them when it has reason t o  
quest ion whether a domestic end product w i l l  i n  f a c t  b e  
furnished.  Wire Rope Corporation of America, Inc . ,  
B-225672 ,  Mar. 1 3 ,  1 9 8 7 ,  87-1 CPD 11 2 8 6 .  

T h e  cont rac t ing  o f f i c e r  expla ins  t h a t  she d i d  not i n i t i a l l y  
quest ion I M T A ' s  c e r t i f i c a t i o n  because IMTA represented i n  
i t s  proposal t h a t  it was t h e  manufacturer of t h e  end product 
and t h a t  t h e  p r i n c i p a l  place of performance of t he  con t r ac t  
would be D e s  P l a ines ,  I l l i n o i s ,  and it a l so  furnished the 
pr ic ing  information r e fe r r ed  t o  above. However, following 
t h e  f i l i n g  of the  P r a t t  & Whitney p r o t e s t  s h e  requested t h e  
Defense Contract Administration Serv ices  Management Area, 
Chicago ( D C A S M A ) ,  t o  conduct a survey of IMTA. D C A S M A ' s  
response of A u g u s t  9 t o  t h e  cont rac t ing  o f f i c e r  s t a t e s :  

"After reviewing t h e  c o n t r a c t o r ' s  f a c i l i t y  and 
d iscuss ing  manufacturing c a p a b i l i t y ,  i t  is t h e  
opinion of t h e  I n d u s t r i a l  S p e c i a l i s t  t h a t  IMTA can 
perform on t h e  above sub jec t  con t r ac t .  Contractor  
w i l l  be buying components t h a t  a r e  39  percent  
I t a l i a n  made ( including l a b o r ,  ma te r i a l  and 
purchased components) and 61 percent  American 
made. H e  w i l l  be l ea s ing  a bui lding i n  Rockford 
w i t h  4 0 , 0 0 0  square f e e t  w i t h  an option t o  buy. 
Personnel have been interviewed who w i l l  be 
a v a i l a b l e  t o  s t a r t  when production commences." 

The cont rac t ing  o f f i c e r  c o n t e n d s  t h a t  s h e  has made every 
reasonable  e f f o r t  t o  assure  t h a t  t he  prospect ive con t r ac to r  
is  complying w i t h  t h e  governing r egu la t ions .  W e  agree. S h e  
had no information a t  hand which was incons i s t en t  w i t h  

< 

3 B-23 2 1 9 0 ,  B-2 3 2 1 9 0 . 2  



IMTA's p r o p o s a l  c e r t i f i c a t i o n  u n t i l  a f t e r  s h e  had awarded  
t h e  c o n t r a c t .  IMTA had made t h e  appropr ia te  c e r t i f i c a t i o n s  
w i t h o u t  q u a l i f i c a t i o n  and  w e  see n o t h i n g  i n  i t s  p r o p o s a l  
t h a t  would h a v e  i n d i c a t e d  t o  t h e  c o n t r a c t i n g  o f f i c e r  t h a t  
t h e  f i r m  was i n t e n d i n g  t o  s u p p l y  o t h e r  t h a n  a domestic end  
p r o d u c t .  F o l l o w i n g  t h e  P r a t t  & Whitney  p r o t e s t ,  s h e  took 
t h e  a d d i t i o n a l  s t e p  o f  c o n t a c t i n g  DCASMA, whose s u r v e y  
c o n f i r m e d  h e r  award  d e c i s i o n .  

W h i l e  i n  i t s  p r o t e s t  P r a t t  & W h i t n e y  p laces  c o n s i d e r a b l e  
emphasis o n  a b r o c h u r e  d e s c r i b i n g  t h e  b r a n d  name Jo'Mach 
m a c h i n i n g  c e n t e r ,  w e  d o  n o t  f i n d  t h a t  t h i s  r e q u i r e s  a 
d i f f e r e n t  r e s u l t .  The b r o c h u r e  i n d i c a t e s  t h a t  it was 
p r i n t e d  i n  I t a l y  and  l i s ts ,  i n  I t a l i a n ,  t h e  name and  a d d r e s s  
of t h e  company t h a t  P r a t t  & Whi tney  i n s i s t s  a c t u a l l y  
m a n u f a c t u r e s  t h e  a w a r d e e ' s  p r o d u c t ,  JOBS spa of P i a c e n z a ,  
I t a l y .  However, t h i s  b r o c h u r e  o n l y  shows where  t h e  item h a s  
b e e n  made i n  t h e  pas t .  Here, IMTA has  s t a t ed  t h a t  t h i s  w i l l  
b e  t h e  f i r s t  t i m e  t h e  m a c h i n e  h a s  been  p r o d u c e d  o u t s i d e  
I t a l y .  IMTA's c o m p l i a n c e  w i t h  i t s  d o m e s t i c  c o n t e n t  
c e r t i f i c a t i o n s  is  a n  issue of c o n t r a c t  a d m i n i s t r a t i o n  f o r  
t h e  A i r  Force t o  m o n i t o r  d u r i n g  t h e  course of c o n t r a c t  
p e r f o r m a n c e .  See A u t o c l a v e  E n g i n e e r s ,  I n c . ,  B-217212, Dec. 
1 4 ,  1 9 8 4 ,  8 4 - 2 T F D  7 6b8 .  

To t h e  e x t e n t  t h a t  P r a t t  & W h i t n e y  a n d  ITA q u e s t i o n  t h e  
s t a t u s  o f  IMTA as  a m a n u f a c t u r e r ,  t h i s  O f f i c e  d o e s  n o t  
d e t e r m i n e  t h e  l e g a l  s t a t u s  o f  a f i r m  as  a r e g u l a r  d e a l e r  or 
a m a n u f a c t u r e r  w i t h i n  t h e  mean ing  o f  t h e  Wal sh -Hea ley  A c t ,  
4 1  U.S.C. SS 35-45 ( 1 9 8 2 ) .  By law, t h i s  mat te r  is t o  be 
d e c i d e d  by  t h e  c o n t r a c t i n g  a g e n c y ,  i n  t h e  f i r s t  i n s t a n c e ,  
s u b j e c t  t o  review b y  t h e  Smal l  B u s i n e s s  A d m i n i s t r a t i o n ,  
where  a small b u s i n e s s  is  i n v o l v e d ,  and  t h e  S e c r e t a r y  of 
Labor. H e w l e t t  Packard C o . ,  8 -228271,  Dec. 3 ,  1 9 8 7 ,  87-2 
C P D  11 545. W e  a re  unaware  o f  any  appeal b e i n g  t a k e n  t o  
Labor or S B A  of IMTA's s t a t u s .  

P r a t t  & W h i t n e y  a l so  c o n t e s t s  t h e  A i r  Force's d e t e r m i n a t i o n  
t h a t  IMTA is a r e s p o n s i b l e  offeror  capable of m e e t i n g  i ts 
o b l i g a t i o n s  u n d e r  t h e  c o n t r a c t .  I f  a n  o f f e r o r  d o e s  n o t  
e x c l u d e  a n  end  p r o d u c t  from a d o m e s t i c  o r i g i n  c e r t i f i c a t i o n  
i n  i t s  proposal, a n d  d o e s  n o t  o t h e r w i s e  i n d i c a t e  t h a t  it is 
o f f e r i n g  s o m e t h i n g  o t h e r  t h a n  a domestic e n d  p r o d u c t ,  
a c c e p t a n c e  o f  t h e  o f f e r  w i l l  r e s u l t  i n  a n  o b l i g a t i o n  on  t h e  
pa r t  of t h e  o f fe ror  t o  f u r n i s h  a domestic e n d  p r o d u c t .  
W h e t h e r  t h e  offeror  h a s  t h e  a b i l i t y ,  however ,  a c t u a l l y  t o  
f u r n i s h  a domestic e n d  p r o d u c t  is  a n o t h e r  q u e s t i o n ,  which  i s  i. 

t o  b e  resolved w i t h i n  t h e  c o n t e x t  o f  a r e s p o n s i b i l i t y  
d e t e r m i n a t i o n .  C a n a d i a n  G e n e r a l  E lec t r ic  Company, L td . ,  
B-223934.2, J u l y  1 0 ,  1 9 8 / ,  8 7  -2 CPD 11 29. An a f f i r m a t i v e  
d e t e r m i n a t i o n  o f  IMTA's r e s p o n s i b i l i t y  was made b e f o r e  t h e  
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c o n t r a c t  award. Our  Off ice  does not review such a deter-  
mination absent a showing of poss ib le  fraud on the  pa r t  of 
procuring o f f i c i a l s  or  an a l l e g a t i o n  t h a t  the  s o l i c i t a t i o n  
contained d e f i n i t i v e  r e s p o n s i b i l i t y  c r i t e r i a  t h a t  were not 
appl ied .  Clausing Machine Tools,  B-216113, May 13, 1985, 
85-1 CPD 11 533. Neither exception app l i e s  here .  

F i n a l l y ,  t h e  p r o t e s t e r s  have expressed concern over t h e  
award p r i ce  t o  IMTA of $1,299,531. They s t a t e  t h a t  IMTA's 
i n i t i a l  proposal was fo r  $1,598,231, which p r i ce  IMTA s t a t e d  
remained f i r m  i n  i t s  BAFO. However, the d i f f e rence  i n  t h e  
two p r i c e s  resul ts  from sub t r ac t ing  I M T A ' s  p r i ce  fo r  l i n e  
item N o .  9, which item was de le t ed  d u r i n g  the procurement by 
t h e  requir ing a c t i v i t y  and not evaluated f o r  any o f fe ro r .  

The p r o t e s t s  a r e  denied. 

General Counsel 
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