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DIGEST 

An i n d i v i d u a l  i n  t h e  IRS S t u d e n t  T r a i n e e  Program was d e l a y e d  
4 m o n t h s  i n  h i s  p romot ion  to a g r a d e  GS-7 p o s i t i o n .  T h e  
d e l a y  o c c u r r e d  when he was d i s c o v e r e d  t o  be  i n e l i g i b l e  f o r  
n o n c o m p e t i t i v e  c o n v e r s i o n  t o  t h e  t a r g e t  p o s i t i o n  upon com- 
p l e t i o n  o f  h i s  b a c h e l o r s  d e q r e e  b e c a u s e  he was a p p o i n t e d  
unde r  t e m p o r a r y  a p p o i n t m e n t  a u t h o r i t y  r a t h e r  t h a n  from a 
c o m p e t i t i v e  c i v i l  s e r v i c e  r e g i s t e r .  H i s  a p p o i n t m e n t  may 
n o t  be made r e t r o a c t i v e  since h e  was n o t  d e p r i v e d  o f  a r i g h t  
g r a n t e d  by s t a t u t e  or r e g u l a t i o n  n o r  was t h e r e  a f a i l u r e  t o  
c a r r y  o u t  n o n d i s c r e t i o n a r y  a d m i n i s t r a t i v e  po l i c i e s  or 
r e g u l a t i o n s .  

DECISION 

T h i s  d e c i s i o n  i s  i n  r e s p o n s e  t o  a j o i n t  request  from 
C h a p t e r  3 0 4  of t h e  Nat iona l  T r e a s u r y  Employees '  Union 
(NTEU) and t h e  P i t t s b u r g h  Dis t r ic t  O f f i c e  o f  t h e  I n t e r n a l  
Revenue S e r v i c e  ( I R S ) ,  f o r  o u r  d e t e r m i n a t i o n  a s  to  whe the r  
M r .  Edward M .  W i r t h  i s  e n t i t l e d  t o  r e t r o a c t i v e  advancement  
to  a g r a d e  GS-7 r e v e n u e  a q e n t  posi t ion.  For  t h e  r e a s o n s  
s t a t e d  below,  w e  h o l d  t h a t  h e  is n o t  so e n t i t l e d .  

BACKGROUND 

M r .  W i r t h  was h i r e d  by t h e  IRS P i t t s b u r g h  Dis t r ic t  O f f i c e  o n  
J u n e  6 ,  1983,  t o  f i l l  a career-conditional posi t ion i n  t h e  
Accoun t ing  S t u d e n t  T r a i n e e  Ser ies ,  GS-599. The P i t t s b u r g h  
o f f i c e  had r e q u e s t e d  a S t u d e n t  T r a i n e e  ( A c c o u n t i n g )  r e g i s t e r  
f rom t h e  P h i l a d e l p h i a  Area O f f i c e  of t h e  O f f i c e  of P e r s o n n e l  
Management (OPM), b u t  s i n c e  s u c h  a r e g i s t e r  had n o t  been 
e s t a b l i s h e d ,  t h e  P h i l a d e l p h i a  o f f i c e  i s s u e d  Temporary 
Appointment  Pending  E s t a b l i s h m e n t  of R e g i s t e r  ( T A P E R )  



a u t h o r i t y ,  which pe rmi t s  an agency t o  f i l l  a vacancy b y  a 
temporary appointment pending e s t ab l i shmen t  of a r e g i s t e r .  
5 C . F . R .  S 3 1 6 . 2 0 1  ( 1 9 8 3 ) .  

The I R S  i n c o r r e c t l y  assumed t h a t  t h e  TAPER a u t h o r i t y  
permi t ted  t r ea tmen t  of Mr. W i r t h  according t o  t h e  g u i d e l i n e s  
of appendix G ,  chap te r  332 of t h e  Federal  Personnel Manual 
( F P M ) ,  f o r  s tuden t  t r a i n e e  p o s i t i o n s .  These g u i d e l i n e s  
provide t h a t  s t u d e n t s  may be promoted t o  higher  l e v e l  
t r a i n e e  grades  a f t e r  completion of c e r t a i n  educa t iona l  and 
work exper ience  and,  i n  a d d i t i o n ,  may be reass igned  o r  
promoted i n  t h e  a p p r o p r i a t e  t a r g e t  s e r i e s  a t  g rades  GS-5 o r  
GS-7 when they complete t h e i r  b a c h e l o r ' s  degrees .  

Mr. W i r t h  was promoted t o  the  grade  GS-5 s t u d e n t  t r a i n e e  
p o s i t i o n  on May 2 7 ,  1 9 8 4 .  Af te r  h i s  g radua t ion  a year 
l a t e r ,  t h e  I R S  a t tempted t o  conver t  Mr. W i r t h  t o  t h e  
revenue agent  p o s i t i o n  a t  t h e  grade GS-7 l e v e l ,  based o n  h i s  
s u p e r i o r  academic record .  A t  t h a t  time, t h e  I R S  d i scovered  
t h a t  s i n c e  Mr. W i r t h  had been h i r e d  under a temporary 
appointment he could not  be appointed t o  t h e  c a r e e r  
c o n d i t i o n a l  r e v e n u e  agent  p o s i t i o n  nor should he have been 
promoted t o  the  grade G S - 5  s tuden t  t r a i n e e  p o s i t i o n .  

The IRS appl ied  t o  OPM r eques t ing  a v a r i a t i o n  under C i v i l  
S e r v i c e  Rule V t o  permi t  M r .  W i r t h  t o  be appointed a s  a 
revenue a g e n t ,  g rade  G S - 7 ,  on June 9 ,  1 9 8 5 ,  t h e  d a t e  he 
o the rwise  would have been e l i g i b l e  f o r  s u c h  appointment. I n  
t h e  meantime, M r .  W i r t h  had been placed on the  Ph i l ade lph ia  
c i v i l  s e r v i c e  r e g i s t e r  and was appointed a t  the  grade G S - 7  
l e v e l  on September 2 9 ,  1 9 8 5 .  

On December 11, 1 9 8 5 ,  OPM denied t h e  I R S  r e q u e s t ,  and s t a t e d  
i t  had no a u t h o r i t y  t o  au tho r i ze  r e t r o a c t i v e  personnel  
a c t i o n s  and backpay. T h e  OPM s t a t e d  t h a t  v a r i a t i o n s  a r e  
au tho r i zed  only  t o  avoid unnecessary ha rdsh ip  o r  p r a c t i c a l  
d i f f i c u l t y  and t h a t  t hose  cond i t ions  d id  not e x i s t  i n  
Mr. W i r t h ' s  case s i n c e  he d id  not f ace  e i t h e r  s e p a r a t i o n  
from t h e  grade GS-7 p o s i t i o n  o r  l o s s  of any s e r v i c e  c r e d i t .  
The OPM pointed o u t  (1) t h a t  Mr. W i r t h ' s  o r i g i n a l  
appointment under t h e  TAPER a u t h o r i t y  was not i n v a l i d ,  
( 2 )  t h a t  according t o  d e c i s i o n s  on de f a c t o  employees, Mr. 
W i r t h  was e n t i t l e d  t o  r e t a i n  the pay he had rece ived  i n  the  
grade  GS-5 p o s i t i o n  and t o  r ece ive  s e r v i c e  c r e d i t  fo r  t h a t  
pe r iod ,  and ( 3 )  t h a t  h i s  appointment a t  t h e  grade GS-7 l e v e l  
was v a l i d .  

2 B - 2 2 8 7 1 1  



The I R S  and  t h e  NTEU have  a sked  u s  t o  g r a n t  a v a r i a t i o n  on 
t h e  g r o u n d s  t h a t  Mr. Wi r th  r e l i e d  on IRS' a s s u r a n c e s  t h a t  h e  
would be  e l i g i b l e  f o r  n o n c o m p e t i t i v e  a p p o i n t m e n t  on o r  a b o u t  
J u n e  9 ,  1 9 8 5 ,  and t h a t  h e  l o s t  and w i l l  c o n t i n u e  t o  l o s e  pay 
s i n c e  h i s  a p p o i n t m e n t  o c c u r r e d  i n  September  r a t h e r  t h a n  i n  
J u n e  and h i s  s u b s e q u e n t  w i t h i n - g r a d e  i n c r e a s e s  w i l l  b e  
p r o c e s s e d  4 months l a t e r .  

OPINION 

Only OPM h a s  t h e  a u t h o r i t y  t o  g r a n t  v a r i a t i o n s  t o  c i v i l  
s e r v i c e  r u l e s .  - See  5 C.F.R. 6 5 . 1  ( 1 9 8 8 ) .  Our d e c i s i o n s  
c o n c e r n i n g  r e t r o a c t i v e  p e r s o n n e l  a c t i o n s  are a s  f o l l o w s .  
Our  qeneral  r u l e  i s  t h a t  a p e r s o n n e l  a c t i o n  may n o t  be made 
r e t r o a c t i v e l y  e f f e c t i v e  t o  i n c r e a s e  t h e  r i g h t s  of  a n  
employee t o  compensa t ion  i n  t h e  a b s e n c e  of  a s t a t u t e  s o  
p r o v i d i n g .  26 Comp. Gen, 706  ( 1 9 4 7 ) ;  39  Comp. Gen.  5 8 3  
( 1 9 6 0 ) ;  4 0  Comp. Gen. 2 0 7  ( 1 9 6 0 ) .  However, w e  have  p e r -  
m i t t e d  r e t r o a c t i v e  a d j u s t m e n t s  where a n  a d m i n i s t r a t i v e  e r r o r  
h a s  d e p r i v e d  t h e  employee o f  a r i g h t  g r a n t e d  by  s t a t u t e  o r  
r e g u l a t i o n s .  - See 2 1  Comp. Gen. 369  ( 1 9 4 1 ) ;  37 Comp. Gen. 
300 ( 1 9 5 7 ) ;  37  Comp. Gen. 7 7 4  ( 1 9 5 8 ) .  W e  have  a l s o  
p e r m i t t e d  r e t r o a c t i v e  a d j u s t m e n t  o f  s a l a r y  ra tes  where 
a d m i n i s t r a t i v e  e r r o r s  o c c u r  as a r e s u l t  o f  f a i l u r e s  t o  c a r r y  
o u t  n o n d i s c r e t i o n a r y  a d m i n i s t r a t i v e  r e g u l a t i o n s  o r  p o l i c i e s .  
- See 34 Comp. Gen .  3 8 0  ( 1 9 5 5 ) ;  3 9  Comp. Gen. 550 ( 1 9 6 0 ) ;  
5 4  Comp. Gen. 263  ( 1 9 7 4 ) .  

The c i r c u m s t a n c e s  o f  Mr. W i r t h ' s  s i t u a t i o n  do n o t  f a l l  
w i t h i n  t h e  e x c e p t i o n s  t o  o u r  g e n e r a l  r u l e  a g a i n s t  r e t r o -  
a c t i v e  p e r s o n n e l  a c t i o n s .  W e  are  n o t  aware o f  any  non- 
d i s c r e t i o n a r y  I R S  p o l i c y  o r  r e g u l a t i o n  which was v i o l a t e d  
by Mr. W i r t h ' s  f a i l u r e  t o  a c h i e v e  t h e  p o s i t i o n  o f  r evenue  
a g e n t ,  g r a d e  G S - 7 ,  by a c e r t a i n  d a t e ,  Fu r the rmore ,  t h e  OPM 
g u i d e l i n e s  do  n o t  p r o v i d e  f o r  a u t o m a t i c  advancement  i n  t h e  
s t u d e n t  t r a i n e e  program,  b u t  i n s t e a d ,  p r o v i d e  t h a t ,  l l [ ~ ] p ~ n  
c o m p l e t i o n  o f  a l l  t h e  requirements f o r  a b a c h e l o r ' s  d e g r e e  
i n  an  a p p r o p r i a t e  f i e l d ,  t h e  s t u d e n t  t r a inees  m a y  be 
r e a s s i g n e d  or  promoted i n  t h e  a p p r o p r i a t e  t a r q e t  se r ies  a t  
GS-5 o r  GS-7" ( e m p h a s i s  a d d e d ) .  S e e  FPM, c h a p t e r  3 3 2 ,  
a p p e n d i x  G, p a r a g r a p h  G-2a. W h i l e h e  u s e  of  t h e  TAPER 
a u t h o r i t y  i n  e f f e c t  p r e v e n t e d  t h e  c o n s i d e r a t i o n  of Mr. W i r t h  
f o r  advancement  t o  t h e  g r a d e  GS-7 r e v e n u e  a g e n t  p o s i t i o n  on 
J u n e  9 ,  1 9 8 5 ,  t h a t  f a c t  c a n n o t  be used  as t h e  basis f o r  
a u t h o r i z i n g  a r e t r o a c t i v e  p e r s o n n e l  a c t i o n .  As OPM s t a t e d  
i n  i t s  December 11 l e t t e r ,  t h e r e  w a s  no e v i d e n c e  t h a t  
Mr. Wi r th  would have  been w i t h i n  r e a c h  f o r  a s t u d e n t  t r a i n e e  
p o s i t i o n  had a r e g i s t e r  been e s t ab l i shed  nor  i s  t h e r e  e v i -  
dence  t h a t  he  w a s  w i t h i n  r e a c h  f o r  a p p o i n t m e n t  a t  t h e  g r a d e  
GS-7 l e v e l  b e f o r e  September  2 9 ,  1 9 8 5 .  
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A c c o r d i n g l y ,  we c o n c l u d e  t h a t  Mr. W i r t h  i s  n o t  e n t i t l e d  t o  
have  h i s  a p p o i n t m e n t  t o  t h e  g r a d e  GS-7 r evenue  a g e n t  
p o s i t i o n  made r e t r o a c t i v e l y  e f f e c t i v e .  

o f  t h e  Un i t ed  S t a t e s  
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