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DIGEST 

1 .  An agency decision to procure photocopies and related 
services on a total package basis was legally 
unobjectionable where the agency reasonably believed that 
this method of contracting would allow greater flexibility 
in redistributing copiers to meet changing agency needs, 
increase competition for certain categories of copiers, 
result in savings (administrative costs and managerial time) 
related to dealing with more than one contractor at each 
using facility and improve copier operations by unifying all 
responsibility in a single contractor at each facility. 

2. Requirements contracts to obtain all of various Army 
installations' photocopier needs are valid contractual 
arranqements even though there is no maximum limit on the 
number of copiers the agency may require, because the 
request for proposals contains the Army's best estimates of 
the number of copies needed and current monthly usage 
figures for each installation. 

3. A Department of the Army directive implementing a 
congressional request that the Army temporarily refrain from 
awarding photocopy contracts on a cost-per-copy basis does 
not have the force and effect of law and, therefore, 
provides no basis to question the validity of an award on a 
cost-per-copy basis. 

DBCISIOU 

Savin Corporation protests award of a contract to Pitney 
Bowes, Inc., pursuant to request for proposals (RFP) 
No. DAKF12-88-R-0102, issued by the Department of the Army 
to fulfill all of the Army's requirements for photocopies at 
13 separate Army installations. Savin contends that the 
solicitation unduly restricts competition by requirinq one 
contract to be awarded at each location for all f o u r  
different categories of copiers, instead of allowing 



separa te  con t r ac t s  t o  be awarded f o r  each separa te  category 
of copier .  Savin argues t h a t  t he  RFP was a l s o  d e f i c i e n t  
because it d i d  not l i m i t  the  number of photocopiers t h a t  a 
user i n s t a l l a t i o n  could order  under the  con t r ac t .  
Furthermore, Savin contends t h a t  the  Army v io l a t ed  i t s  own 
d i r e c t i v e  implementing a congressional request  t h a t  t h e  Army 
r e f r a i n  from i s s u i n g  any more photocopy s o l i c i t a t i o n s  u n t i l  
our Off ice  completes a review of The cost-per-copy concept. 

We d e n y  the  p r o t e s t .  

T h e  RFP was issued o n J h n e  2 1 ,  1988, w i t h  a c losing da te  of 
A u g u s t  1 2 .  Offers  were s o l i c i t e d  t o  f u l f i l l  a l l  of t h e  
A r m y ' s  copying needs  a t  13  sepa ra t e  loca t ions  f o r  a 1-year 
period w i t h  op t ions  f o r  2 add i t iona l  years.  The o f f e r s  were 
t o  be made on a f ixed-price per copy b a s i s  and the  Army was 
t o  pay based upon t h e  number of copies  i t  made. The 
s o l i c i t a t i o n  described four d i f f e r e n t  ca t egor i e s  of 
copiers--designated a s  "volume bands"--that would be needed 
a t  each loca t ion .  F o r  example, the  RFP described volume 
band I a s  requi r ing  a copier  t h a t  could produce 60  copies  
per m i n u t e  and 5 0 , 0 0 0  t o  1 0 0 , 0 0 0  copies per month; volume 
bands 11, 111, and IV described increas ingly  slower copier  
machines and lower monthly volumes. T h e  number of copiers  
i n  each volume band and t h e  number of copies cu r ren t ly  being 
produced by each type of copier  a t  each i n s t a l l a t i o n  were 
a l s o  included i n  t h e  RFP. 

Under t h e  terms of t h e  RFP, t h e  offers were t o  include i n  
t h e  p r i ce  per copy a l l  of t h e  r e l a t e d  se rv ices  t o  be 
provided, i n c l u d i n g  i n s t a l l a t i o n ,  r e loca t ion  when necessary, 
r e p a i r s  and rou t ine  maintenance, t r a i n i n g  for  key opera tors ,  
and a l l  consumable supp l i e s  ( t o n e r ,  developer,  e t c . )  except 
paper. The RFP s t a t e d  t h a t  separa te  awards m i g h t  be made 
f o r  each loca t ion ,  b u t  t h a t  only one con t r ac t  would be 
awarded for a l l  four volume bands a t  any p a r t i c u l a r  
loca t ion .  The  RFP f u r t h e r  indicated t h a t  award would be 
made on t h e  b a s i s  of t h e  t o t a l  price for  the base and opt ion 
per iods a t  each loca t ion ,  and t h a t  technica l  proposals would 
be evaluated on t h e  b a s i s  of t echn ica l  a c c e p t a b i l i t y .  

T h e  A r m y  received from th ree  t o  seven o f f e r s  for  each of t h e  
i n s t a l l a t i o n s .  The A r m y  determined t h a t  P i t n e y  Bowes' o f f e r  
was most advantageous t o  the government a t  every 
i n s t a l l a t i o n ,  and awarded a contact  t o  Pitney Bowes for  a l l  
volume bands a t  a l l  13 loca t ions  on September 1 .  Savin 
i n i t i a l l y  pro tes ted  t o  t h e  cont rac t ing  agency by l e t t e r  of 
A u g u s t  1 1 .  A f t e r  t h e  A r m y  denied t h e  agency-level p r o t e s t  
on A u g u s t  30, Savin pro tes ted  t o  our Off ice  on the same 
bases on September 9.  
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S a v i n ' s  f i r s t  c o m p l a i n t  is t h a t  t h e  RFP i m p r o p e r l y  
r e s t r i c t e d  c o m p e t i t i o n  because it c o n t e m p l a t e d  award of a 
s i n g l e  c o n t r a c t  a t  each i n s t a l l a t i o n  for  a l l  f o u r  bands.  
The p r o t e s t e r  a r g u e s  t h a t  t h e  RFP p r o p e r l y  s h o u l d  have 
allowed s e p a r a t e  awards f o r  each volume band. According t o  
t h e  p r o t e s t e r ,  many f i r m s  i n  t h e  photocopy f i e l d  manufac tu re  
c o p i e r s  t h a t  are o n l y  a p p r o p r i a t e  f o r  one  or two volume 
bands ;  therefore ,  those f i r m s  yannot  compete on an equal 
b a s i s  w i t h  f i r m s  t h a t  m a n u f a c t u r e  copiers  i n  e v e r y  volume 
band. T h u s ,  t h e  p r o t e s t e r  c o n t e n d s  t h a t  t h e  Army h a s  n o t  
a c h i e v e d  t h e  f u l l  d e g r e e  of c o m p e t i t i o n  t h a t  c o u l d  have been  
a t t a i n e d  i f  o f f e r s  f o t  less  t h a n  a l l  volume bands  had been 
a l lowed .  

T h e  Army r e p o r t s  t h a t  it chose t o  have j u s t  one c o n t r a c t o r  
a t  each l o c a t i o n  for  s e v e r a l  r e a s o n s .  F i r s t ,  t h e  Army 
b e l i e v e s  t h a t  awarding  one  photocopier contract  a t  each 
i n s t a l l a t i o n  w i l l  allow t h e  Army g r e a t e r  f l e x i b i l i t y  t o  meet 
i t s  chang ing  c o p i e r  n e e d s  d u r i n g  t h e  p o t e n t i a l  3 -year  term 
of t h e  contract .  T h e  Army asserts t h a t  it would be 
i m p r a c t i c a b l e  t o  have t o  dea l  w i t h  s e v e r a l  d i f f e r e n t  
c o n t r a c t o r s  when t r y i n g  t o  r e a l i g n  c o p i e r s  among d i f f e r e n t  
volume bands.  

Second,  t h e  Army b e l i e v e s  t h a t  t h e  t o t a l  package  approach  
w i l l  i n c r e a s e  c o m p e t i t i o n  i n  t h e  lower volume bands.  The  
A r m y  reports t h a t  t h e  h i g h  volume bands  are  g e n e r a l l y  more 
p r o f i t a b l e  because t h e  f i x e d  costs o f  p r o v i d i n g  and 
s e r v i c i n g  t h e  c o p i e r s  a r e  comparable r e g a r d l e s s  of t h e  
volume o f  copies ordered; t h e r e f o r e ,  t h e  more copies o r d e r e d  
i n  a volume band,  t h e  l a r g e r  t h e  amount of p r o f i t  t h a t  can 
be made by a c o n t r a c t o r .  On t h e  o the r  hand,  t h e  Army 
b e l i e v e s  t h a t  t h e  less p r o f i t a b l e ,  lower volume c o p i e r s  w i l l  
a t t r a c t  f ewer  o f f e r s  i f  t h e y  a re  s o l i c i t e d  sepa ra t e ly .  

T h e  Army also c o n t e n d s  t h a t  t h e  c o n s o l i d a t e d  c o n t r a c t  w i l l  
s a v e  a d m i n i s t r a t i v e  costs and managers '  time s p e n t  i n  h a v i n g  
t o  dea l  w i t h  more t h a n  one  c o n t r a c t o r  a t  each loca t ion ;  t h e  
Army p o i n t s  o u t  t h a t ,  as there a r e  13 s e p a r a t e  l o c a t i o n s  and 
4 d i f f e r e n t  volume bands ,  t h i s  r e d u c t i o n  i n  s t a f f  h o u r s  can  
amount t o  s u b s t a n t i a l  s a v i n g s .  F u r t h e r ,  t h e  Army b e l i e v e s  
t h a t  copier o p e r a t i o n s  w i l l  be improved by u n i f y i n g  t h e  
r e s p o n s i b i l i t i e s  i n  a s i n g l e  c o n t r a c t o r  a t  each 
i n s t a l l a t i o n .  F i n a l l y ,  t h e  Army a s s e r t s  t h a t  t h e  
c o n s o l i d a t e d  c o n t r a c t  may resu l t  i n  some economies  of sca le  
because t h e  c o n t r a c t o r  w i l l  be ab le  t o  p r o v i d e  s u p p l i e s  and 
s e r v i c e s  i n  b u l k  and p a s s  some of t h e  cost  s a v i n g s  on t o  t h e  
Army. 

Under t h e  C o m p e t i t i o n  i n  C o n t r a c t i n g  A c t  of 1984,  a 
c o n t r a c t i n g  agency  m u s t  s p e c i f y  i t s  needs i n  a manner 
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d e s i g n e d  t o  a c h i e v e  f u l l  and open c o m p e t i t i o n ,  10  U.S.C. 
S 2 3 0 5 ( a )  ( 1  ) ( A )  ( i )  (Supp. I V  1 9 8 6 ) ,  and i n c l u d e  r e s t r i c t i v e  
p r o v i s i o n s  or c o n d i t i o n s  o n l y  t o  t h e  e x t e n t  n e c e s s a r y  t o  
s a t i s f y  t h e  a g e n c y ' s  n e e d s ,  1 0  U.S.C.  S 2 3 0 5 ( a ) ( l ) ( B ) ( i i ) .  
Thus,  w h e r e ,  a s  here,  t h e  p r o t e s t e r  c o n t e n d s  t h a t  a c q u i r i n g  
cer ta in  s e r v i c e s  as p a r t  o f  a t o t a l  package  r a t h e r  t h a n  
b r e a k i n g  them out  unduly  res t r ic ts  c o m p e t i t i o n ,  w e  w i l l  o n l y  
ob jec t  where t h e  a g e n c y ' s  choice o f  a t o t a l  package  approach  
a s  necessary t o  meet i t s  min imumheeds  l a c k s  a r e a s o n a b l e  - 
b a s i s .  See The  C a p t i o n  C e n t e r ,  8-220659, Feb. 19,  1986,  

I; 
86-1 CPD1(174. 

T h e  r e a s o n s  a s s e r t e d  by t h e  Army t o  j u s t i f y  use o f  t h e  
s i n g l e  c o n t r a c t o r  a p p r o a c h  i n  t h i s  case are s i m i l a r  t o  those 
r a i s e d  by t h e  G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  ( G S A )  i n  a 
recent  p r o t e s t  i n  w h i c h  w e  h e l d  t h a t  GSA r e a s o n a b l y  
d e t e r m i n e d  t h a t  a t o t a l  package  approach  was an a p p r o p r i a t e  
method o f  mee t ing  t h e  copy needs  of  s e v e r a l  user a c t i v i t i e s .  
Eastman Kokak Co., B-231952, e t  a l . ,  Nov. 8 ,  1988, 88-2 C P D  . W h i l e ,  a s  i n  Eastman K o d a k ,  t h e  p r o t e s t e r  here 
d i s a g r e e s  w i t h  t h e  a g e n c y ' s  a n a l y s i s ,  w e  f i n d  t h a t ,  on  
b a l a n c e ,  t h e  p r o t e s t e r  h a s  n o t  shown t h a t  t h e  Army's 
d e c i s i o n  t o  use a t o t a l  package  approach  was u n r e a s o n a b l e .  
S e e  DePaul Hospital and The Cathol ic  H e a l t h  A s s o c i a t i o n  of 
t h e  Un i t ed  S t a t e s ,  B-227160, Aug. 18,  1987, 87-2 CPD 11 173. 
S p e c i f i c a l l y ,  w e  f i n d  p e r s u a s i v e  t h e  Army's a rgumen t s  t h a t  
award on a t o t a l  package  bas i s  w i l l  allow g r e a t e r  
f l e x i b i l i t y  i n  r e d i s t r i b u t i n g  c o p i e r s  among volume bands :  
w i l l  r e s u l t  i n  s a v i n g s  i n  a d m i n i s t r a t i v e  costs and s t a f f  
time r e l a t e d  t o  d e a l i n g  w i t h  more t h a n  one  contractor  a t  
each l o c a t i o n ;  w i l l  g e n e r a l l y  improve copier o p e r a t i o n s  by 
u n i f y i n g  r e s p o n s i b i l i t i e s  i n  one  c o n t r a c t o r ;  and may i n  f a c t  
enhance  c o m p e t i t i o n  by a t t r a c t i n g  more o f f e r o r s  t h a n  
i n d i v i d u a l  awards  on a band-by-band b a s i s  b e c a u s e  o f  t h e  
g r e a t e r  number of  c o p i e r s  i n v o l v e d ,  and by p r e v e n t i n g  
o f f e r o r s  from l i m i t i n g  t h e i r  o f f e r s  to  t h e  more l u c r a t i v e  
bands  and n o t  compet ing  f o r  t h e  less  p r o f i t a b l e  bands.  A s  a 
r e s u l t ,  w e  see no b a s i s  t o  o b j e c t  t o  t h e  Army's u s e  o f  t h e  
t o t a l  package  approach. See Eastman Kodak C o . ,  B-231952, e t  
a l . ,  s u p r a .  

S a v i n  n e x t  a r g u e s  t h a t  t h e  s o l i c i t a t i o n  was d e f e c t i v e  
because it d i d  n o t  c o n t a i n  any  l i m i t a t i o n  on  t h e  number of 
c o p i e r s  t h a t  c o u l d  be  o r d e r e d  by t h e  user i n s t a l l a t i o n .  
Accord ing  t o  S a v i n ,  t h e  RFP r e s e r v e d  t o  t h e  Army t h e  r i g h t  
t o  o r d e r  copiers i n  a d d i t i o n  t o  those t h a t  were i n i t i a l l y  
i n s t a l l e d  a t  a user i n s t a l l a t i o n .  A s  t h e r e  is  no l i m i t  o n  
t h e  t o t a l  number o f  c o p i e r s  t h a t  can  be o r d e r e d ,  S a v i n  
c h a r g e s  t h a t  a c o n t r a c t o r  risks l o s i n g  money i f  too many 
m a c h i n e s  are  p l a c e d  a t  a n  i n s t a l l a t i o n ,  c a u s i n g  t h e  machines  
t o  be  u n d e r u t i l i z e d .  T h e r e f o r e ,  S a v i n  c o n t e n d s  t h a t  

1 -  

- 

- 
- 

4 B-2 3 25 6 0 



o f f e r o r s  were n o t  g i v e n  enough information t o  prepare t h e i r  
o f f e r s .  

The  use of requirements con t r ac t s  is authorized by Federal 
Acquisit ion Regulation S 1 6 . 5 0 3 ( b ) ,  which s t a t e s  t h a t  such 
con t r ac t s  may be used when an agency a n t i c i p a t e s  recurr ing 
requirements but cannot predetermine the prec ise  quant i ty  of 
supp l i e s  o r  s e rv i ces  t h a t  w i l l  be needed d u r i n g  a d e f i n i t e  
period. Jewett-Cameron Lumber Co'rp. e t  a l . ,  8-229582, e t  
a l . .  Mar. 15.  1988, 88 -1  CPD 11 265 . W h i l e  it may r e d u c e a  
con t r ac to r  s- r i s k  and be appropriate  i n  t h e  proper 
circumstances, it is not necessary t h a t  a requirements 
con t r ac t  place a maximum o r  m i n i m u m  l i m i t a t i o n  u p o n  the 
estimated- requirements. Robertson and Penn, I n c .  I 

B-226992.2, J u l y  13, 1987, 87-2 CPD 11 39. 

I n  t h i s  case,  t h e  s o l i c i t a t i o n  contained an est imate  of t h e  
number  of copies  t h a t  were expected t o  be ordered a t  each 
Army i n s t a l l a t i o n  d u r i n g  t h e  base and opt ion periods.  T h e  
es t imates  were broken out by i n s t a l l a t i o n  and f u r t h e r  broken 
out  by volume band a t  each i n s t a l l a t i o n .  The  es t imates  were 
based upon cur ren t  usage da ta  for  each i n s t a l l a t i o n  (showing 
t h e  number of copiers  i n  each volume band and t h e  quan t i ty  
of copies produced per month i n  each volume band): t h i s  
usage da ta  was included i n  t h e  s o l i c i t a t i o n  fo r  o f f e r o r s  t o  
use i n  preparing t h e i r  o f f e r s .  Moreover, under t h e  
c o n t r a c t ,  the  A r m y  is  obl igated t o  ensure t h a t  o rders  for  
copiers  a re  d i r e c t l y  r e l a t e d  t o  the average number of copies 
produced a t  a given loca t ion .  

I n  our view, o f f e r o r s  were adequately informed of the bes t  
da ta  ava i l ab le  concerning t h e  number of copies and copiers  
t h a t  would be needed by the  Army. A s  t he re  is  no ind ica t ion  
i n  t h e  record,  and Savin does not argue, t h a t  the A r m y ' s  
es t imates  and usage f i g u r e s  were not a s  accurate  a s  they 
could be i n  these  circumstances, w e  see  no bas i s  t o  objec t  
t o  t h e  s o l i c i t a t i o n  i n  t h i s  regard. 
Serv ices ,  Inc . ,  B-225182, Feb.  24, 1987, 87-1 CPD 11 203. 

See - American Contiact  

F ina l ly ,  t h e  p r o t e s t e r  a l l e g e s  t h a t  t h e  A r m y  awarded t h e  
con t r ac t  i n  contravention of both a congressional request  
and an A r m y  d i r e c t i v e  t h a t  A r m y  cont rac t ing  a c t i v i t i e s  
temporarily r e f r a i n  from cont rac t ing  for  copier  requirements 
on a cost-per-copy bas i s .  The congressional request  t o  
which  t h e  p r o t e s t e r  refers is a l e t t e r  dated June 1 ,  1988, 
from the Chairman, Readiness Subcommittee, House Committee 
on Armed Services ,  t o  t h e  Secretary of Defense asking t h a t  
t h e  Department of Defense n o t  s o l i c i t  o r  award con t r ac t s  fo r  
photocopies on a cost-per-copy bas i s  u n t i l  our Off ice  
completes an evaluat ion of t h e  cost-per-copy concept. The 
A r m y  d i r e c t i v e  implementing t h a t  request  s p e c i f i e s  t h a t  no 
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new s o l i c i t a t i o n s  are t o  b e  i s s u e d  or c o n t r a c t  awards  made 
on a cos t -pe r -copy  b a s i s :  however ,  ongo ing  s o l i c i t a t i o n s  a r e  
e x c e p t e d  from t h e  moratorium. 

A s  a p r e l i m i n a r y  mat ter ,  t h e  Army reports t h a t  t h e  d i r e c t i v e  
i n  q u e s t i o n  was n o t  i s s u e d  u n t i l  a f t e r  t h e  p r e s e n t  
s o l i c i t a t i o n  and ,  t h e r e f o r e ,  by i t s  own terms, t h e  
d i r e c t i v e  d i d  n o t  p r e c l u d e  award unde r  t h i s  p rocuremen t .  I n  
any  e v e n t ,  e v e n  i f  t h e  s o l i c i t a t i o n  had been i s s u e d  a f t e r  
t h e  e f f e c t i v e  d a t e ,  t h e  Army d i r e c t i v e  r e p r e s e n t s  e x e c u t i v e  
po l i cy  o n l y  and d o e s  n o t  have  t h e  f o r c e  and e f f e c t  of law. 
Moore -Se rv ice ,  I n c .  e t  a l . ,  B-204704.2, e t  a l . ,  J u n e  4 ,  
1982,  82-1 CPD ll 532. Moreover ,  t h e  C h a i r m a n ' s  r e u u e s t  t o  
t h e  S e c r e t a r y  of D e f e n s e  d o e s  n o t  have  t h e  e f f e c t  6f 
l e g i s l a t i o n  p r o h i b i t i n g  t h e  Army from award ing  cos t -pe r -copy  
c o n t r a c t s  as t h e  p r o t e s t e r  s u g g e s t s .  A c c o r d i n g l y ,  t h i s  
a l l e g a t i o n  p r o v i d e s  no b a s i s  t o  upse t  t h e  award t o  P i t n e y  
B o w e s .  

T h e  p r o t e s t  is d e n i e d .  

(& Jameb F. Hinchman 
G e n e r a l  Counse l  
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