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DECISION 

Encon Management I n c . ,  requests r e c o n s i d e r a t i o n  of  ou r  
d i s m i s s a l  of i t s  Oc tobe r  2 4 ,  1988 p r o t e s t  i n  which it a rgued  
t h a t  a c o n t r a c t  had been formed between t h e  U.S. Army Corps 
of E n g i n e e r s  ( C o r p s )  and Encon t o  p r o v i d e  a s s i s t a n c e  i n  
f i e l d  i n s p e c t i o n  and c o n t r a c t  m o n i t o r i n g .  Encon a s s e r t e d  
t h a t  t h e  Corps ,  i n  e f f e c t ,  had reneged on t h e  c o n t r a c t ,  
a f t e r  Encon h a s  i n c u r r e d  expenses  t o  per form t h e  c o n t r a c t .  

Because t h e  p r o t e s t  l e t t e r  was i n a r t f u l l y  worded, w e  
i n t e r p r e t e d  t h e  p r o t e s t  as conce rn ing  t h e  a d m i n i s t r a t i o n  of 
a n  e x i s t i n g  c o n t r a c t  and as a p o s s i b l e  d i s p u t e  under  t h e  
c o n t r a c t  f o r  r e s o l u t i o n  under t h e  c o n t r a c t ' s  d i s p u t e s  
c lause.  W e  t h e r e f o r e  d i s m i s s e d  it as be ing  o u t s i d e  t h e  
scope  of b i d  p r o t e s t  f u n c t i o n .  For example,  i n  i t s  p r o t e s t ,  
Encon s t a t e d  t h a t  t h e  s u b j e c t  of t h e  p r o t e s t  was " t h e  
removal of i t s  c o n t r a c t  f o r  f i e l d  s e r v i c e s . "  The p r o t e s t e r  
a l s o  a s s e r t e d  t h a t  Encon was "g iven  a c o n t r a c t  t o  per form 
t h e  r e q u i r e d  s e r v i c e s . "  F i n a l l y ,  t h e  p r o t e s t e r  s t a t e d  t h a t  
" i n  any c o u r t  of l a w ,  [ t h e  Corps]  had i s s u e d  a f i e l d  s e r v i c e  
c o n t r a c t  f o r  [ E n c o n ' s ]  implementa t ion ."  A c c o r d i n g l y ,  we 
d i s m i s s e d  Encon ' s  p r o t e s t  as a matter c o n c e r n i n g  c o n t r a c t  
a d m i n i s t r a t i o n .  4 C.F.R.  5 2 1 . 3 ( m ) ( l )  ( 1 9 8 8 ) .  

Encon now e x p l a i n s  i n  i t s  November 1 4 ,  1988 r e q u e s t  f o r  
r e c o n s i d e r a t i o n  t h a t  it a c t u a l l y  p r o t e s t s  t h e  improper  and , 



u n r e a s o n a b l e  c a n c e l l a t i o n  o f  t h e  p r o c u r e m e n t  a c t i o n .  Based 
on  t h e  i n f o r m a t i o n  c o n t a i n e d  i n  E n c o n ' s  request f o r  
r e c o n s i d e r a t i o n ,  w e  c o n s i d e r  t h i s  matter as a new pro tes t  
r a i s e d  f o r  t h e  f i r s t  time i n  t h i s  s u b m i s s i o n ,  a n d  we d i s m i s s  
t h e  p r o t e s t  as  u n t i m e l y .  

The  p r o p o s e d  c o n t r a c t  was t o  be awarded  i n  a c c o r d a n c e  w i t h .  
t h e  p r o c e d u r e s  p r e s c r i b e d  i n  t h e  B r o o k s  A c t  f o r  p r o c u r e m e n t  
o f  p r o f e s s i o n a l  a r c h i t e c t u r a l  and  e n g i n e e r i n g  s e r v i c e s .  See 
40 U.S.C. S s  541-544 ( 1 9 8 2 ) .  Encon had  been  s e l e c t e d  a s  the 
most h i g h l y  q u a l i f i e d  f i r m  t o  p r o v i d e  t h e  r e q u e s t e d  
s e r v i c e s ,  and t h e  Corps a p p a r e n t l y  c o n t e m p l a t e d  making award  
t o  t h a t  f i r m .  However ,  t h e  p ro t e s t e r ' s  s u b m i s s i o n s  i n d i c a t e  
t h a t  Encon was a d v i s e d  o n  A u g u s t  1 2 ,  1988 t h a t  t h e  proposed 
p r o c u r e m e n t  had  b e e n  c a n c e l e d .  I n  a l e t t e r  d a t e d  Augus t  29 ,  
wh ich  was n o t  f u r n i s h e d  by t h e  p ro t e s t e r ,  Encon a p p a r e n t l y  
r e q u e s t e d  t h a t  t h e  c o n t r a c t i n g  a g e n c y  r e v i e w  t h e  c a n c e l l a -  
t i o n  o f  t h e  i n t e n t  to  award t h e  c o n t r a c t .  The protester  
r e c e i v e d  t h e  a g e n c y ' s  r e s p o n s e  o n  October 10 w h i c h  s t a t e s  
t h a t  t h e  d e c i s i o n  t o  c a n c e l  t h e  p r o c u r e m e n t  was b a s e d  on t h e  
Corps' r e d u c e d  w o r k l o a d  and  a d e t e r m i n a t i o n  t h a t  a n  in -house  
w o r k f o r c e  c o u l d  p e r f o r m  t h e  r e q u i r e d  s e r v i c e s .  

Our  Bid P r o t e s t  R e g u l a t i o n s  p r o v i d e  t h a t  protests  b a s e d  on  
o t h e r  t h a n  a p p a r e n t  s o l i c i t a t i o n  improprieties mus t  be f i l e d  
no  l a t e r  t h a n  10 w o r k i n g  d a y s  a f t e r  t h e  b a s i s  o f  p ro t e s t  i s  
known or  s h o u l d  h a v e  b e e n  known, w h i c h e v e r  is ea r l i e r .  
4 C.F.R. S 2 1 . 2 ( a ) ( 2 ) .  O u r  r e g u l a t i o n s  f u r t h e r  s t a t e  t h a t  
i f  a p r o t e s t  h a s  b e e n  f i l e d  i n i t i a l l y  w i t h  t h e  c o n t r a c t i n g  
a g e n c y ,  a n y  s u b s e q u e n t  protest  t o  o u r  O f f i c e  w i l l  b e  
c o n s i d e r e d  t i m e l y ,  i f  t h e  i n i t i a l  p r o t e s t  to  t h e  a g e n c y  was 
f i l e d  t i m e l y .  4 C.F.R. S 2 1 . 2 ( a ) ( 3 )  ( 1 9 8 8 ) .  

I f  w e  c o n s i d e r  E n c o n ' s  A u g u s t  29 l e t t e r  to  t h e  Corps as a n  
a g e n c y - l e v e l  p r o t e s t  as Encon a l l e g e s ,  Encon is u n t i m e l y  
u n d e r  o u r  r e g u l a t i o n s .  The e a r l i e s t  t h a t  t h e  l e t t e r  c o u l d  
h a v e  b e e n  f i l e d ,  t h a t  is, r e c e i v e d  by  t h e  Corps as a 
p r o t e s t ,  was A u g u s t  29 ,  t h e  d a t e  o f  t h e  l e t t e r .  Even 
a s s u m i n g  t h a t  is t h e  case, Encon d i d  n o t  f i l e  i ts  p ro te s t  
w i t h i n  10 w o r k i n g  d a y s  a f t e r  t h e  bas i s  o f  i t s  pro tes t  was 
known on  Augus t  1 2 ,  when Encon was a d v i s e d  o f  t h e  c a n c e l l a -  
t i o n  of t h e  p r o c u r e m e n t .  S i n c e  a p r o t e s t  which was 
i n i t i a l l y  u n t i m e l y  f i l e d  w i t h  t h e  c o n t r a c t i n g  a g e n c y  is 
u n t i m e l y  when s u b s e q u e n t l y  f i l e d  w i t h  our O f f i c e ,  E n c o n ' s  
p ro t e s t  is u n t i m e l y  f i l e d .  T i o q a  P i p e  S u p p l y  Company, I n c . ,  
8-230040,  Feb. 2 4 ,  1988 ,  88-1 CPD 1 190.  L 

I n  a n y  case, a c o n t r a c t i n g  a g e n c y  h a s  b r o a d  d i s c r e t i o n  t o  
d e t e r m i n e  when it is appropr i a t e  t o  c a n c e l  a p r o c u r e m e n t  
c o n d u c t e d  u n d e r  B r o o k s  A c t  p r o c e d u r e s  and may do  so by 
e s t a b l i s h i n g  a r e a s o n a b l e  bas i s  f o r  t h e  c a n c e l l a t i o n .  
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Parkey & Par tners  Archi tects ,  B-217319, Mar. 22, 1985, 85-1 
CPD n 336. Here, t h e  Corps s t a t ed  t h a t  t h e  agency's needs 
changed and t h a t  the Corps no longer required the serv ices  
the  contract  would have provided. Spec i f i ca l ly ,  t h e  Corps 
indicated t h a t  it would be ab le  t o  perform the  reduced 
requirements by u s i n g  i t s  in-house s t a f f .  O u r  Office of ten  
has held t h a t  an agency may cancel a procurement where the 
goods or  se rv ices  a re  no longer required. B i l l i n g s  American 
Indian Council, B-228989, B-228989.2, Dec. 29, 1987, 87-2 
C P D  11 639. 

Accordingly, t h e  p ro t e s t  is  dismissed. 

d&&.i fW& Ronald Berger & 
Associate General Counsel 
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