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DIGBST 

Request for reconsideration which essentially restates 
arguments previously considered and does not establish any 
error of law or provide information not previously 
considered is denied. 

DECISION 

Dayton T. Brown, Inc. (DTB) requests reconsideration of our 
decision, Dayton T. Brown, Inc., 8-231579, Oct. 4, 1988, 
68 Comp. Gen. - , 88-2 CPD 11 - , denying its protest 
aqainst the award of a contract to National Technical 
Systems (NTS) for the testing of various aircraft systems 
and components under request for proposals (RFP) No. NO01230 
87-R-0998 issued by the Naval Regional Contracting Center, 
Long Beach, California. 

We deny the request for reconsideration. 

The solicitation was issued as a total small business 
set-aside and basically provided that award would be made to 
the firm offering the most advantageous proposal to the 
government, with cost being considered less important than 
the RFP's technical evaluation criteria. DTB and NTS were 
the only two firms that responded to the solicitation. 
After the evaluation of initial offers, both firms were 
considered technically acceptable by the Navy, although 
DTB's offer had been rated technically higher than NTS' 
offer. The agency concluded that NTS' proposal was most 
advantageous because of its lower price and conducted a 
preaward survey on that firm. The result of the preaward 
survey was a recommendation against award to NTS. The 
contracting officer concurred and found NTS nonresponsible. 
However, since the procurement was a small business set- 
aside, the nonresponsibility determination was referred to 
the Small Business Administration (SBA). The SBA concluded, 
based on information provided to it by NTS, that NTS was 



r e s p o n s i b l e  and i s s u e d  a c e r t i f i c a t e  o f  competency.  Award 
was s u b s e q u e n t l y  made t o  NTS. D T B ' s  protest  f o l l o w e d .  

I n  i ts p ro te s t ,  DTB argued t h a t  NTS had employed a n  
i n d i v i d u a l  who had been  i n v o l v e d  i n  t h e  d r a f t i n g  o f  t h e  
s u b j e c t  RFP and a lso had been  a member of  an e v a l u a t i o n  
team which had r e v i e w e d  D T B ' s  p r o p o s a l  under  a predecessor 
c o n t r a c t .  DTB argued t h a t  t h i s  NTS employee  had a s s i s t e d  
i n  t h e  p r e p a r a t i o n  o f  NTS' proposal and had r e p r e s e n t e d  t h e  
f i r m  d u r i n g  t h e  award process i n  v i o l a t i o n  of t h e  post- 
employment r e s t r i c t i o n s  o f  18 U.S.C s 207 ( 1 9 8 2 )  and i t s  
implemen t ing  r e g u l a t i o n s ,  5 C.F.R. S 737.5 and S 737.7. DTB 
a r g u e d  t h a t  t h e  f o r m e r  Navy e m p l o y e e ' s  i nvo lvemen t  w i t h  t h e  
predecessor c o n t r a c t  g a v e  NTS a n  u n f a i r  c o m p e t i t i v e  
a d v a n t a g e  unde r  t h e  c u r r e n t  RFP. S p e c i f i c a l l y ,  DTB asser ted  
t h a t  NTS had access t o  D T B ' s  h i g h l y  s e n s i t i v e  and 
p r o p r i e t a r y  approach t o  s t r u c t u r i n g  i t s  proposal i n c l u d i n g  
D T B ' s  management a p p r o a c h ,  i ts  f a c i l i t i e s  and employee 
e x p e r t i s e ,  i t s  d i rec t  labor p r i c i n g s ,  o v e r h e a d  and o ther  
costs  and p r o f i t s .  DTB a l so  a r g u e d  t h a t  NTS' employment of 
t h e  f o r m e r  Navy employee as i t s  project manager v i o l a t e d  t h e  
post-employment  r e s t r i c t i o n s  of t h e  above  r e f e r e n c e d  
s t a t u t e s  and  r e g u l a t i o n s  because i n  h i s  c a p a c i t y  as  project 
manager  t h e  employee  would be r e p r e s e n t i n g  NTS u n d e r  t h e  
c o n t r a c t .  

I n  our d e c i s i o n ,  w e  found t h a t  t h e  record d i d  n o t  show t h a t  
t h e  f o r m e r  Navy employee had a n y  d i rec t  invo lvemen t  i n  t h e  
e v a l u a t i o n  of D T B ' s  proposal u n d e r  t h e  p r e d e c e s s o r  c o n t r a c t  
which  had occurred 3 y e a r s  p r ior  t o  t h e  s u b j e c t  p rocuremen t .  
W e  a l so  found t h a t  t h e  record d i d  n o t  show t h a t  t h e  fo rmer  
employee was i n v o l v e d  i n  t h e  d r a f t i n g  o f  t h e  c u r r e n t  RFP. 
I n  a d d i t i o n ,  w e  n o t e d  t h a t  NTS had a lower t e c h n i c a l  score 
t h a n  DTB unde r  t h i s  s o l i c i t a t i o n  and t h e  preaward s u r v e y  
team recommended no  award, desp i t e  t h e  fo rmer  e m p l o y e e ' s  
p r e s e n c e  a t  t h e  p reaward  s u r v e y  and NTS ' proposed employment 
of t h e  i n d i v i d u a l  as program manager.  We t h u s  conc luded  
there  was no  " h a r d  e v i d e n c e "  t h a t  any a c t i o n  by t h e  fo rmer  
Navy employee  r e s u l t e d  i n  any prejudice f o r ,  o r  on b e h a l f  
o f ,  NTS i n  t h e  award s e l e c t i o n  process. We a lso  rejected 
DTB's c o n t e n t i o n  t h a t  NTS s h o u l d  be d i s q u a l i f i e d  from award 
b e c a u s e  o f  t h e  f i r m ' s  employment of t h e  f o r m e r  Navy employee 
a s  a c o n s u l t a n t  and proposed h i r i n g  as project manager.  We 
found t h a t  t h e r e  was no  v i o l a t i o n  o f  18 U.S.C. S 207 which  
proscribes r e p r e s e n t a t i o n  t o  t h e  government  by a fo rmer  
government  employee  unde r  c e r t a i n  c o n d i t i o n s .  We s i m p l y  
found  no e v i d e n c e  of r e p r e s e n t a t i o n  by t h e  i n d i v i d u a l  
d u r i n g  t h e  award process and c o n c l u d e d  t h a t  r e p r e s e n t a t i o n  
i n  t h e  f u t u r e  by t h e  f o r m e r  government  employee was n o t  
s u f f i c i e n t  t o  d i s q u a l i f y  t h e  f i r m  from award. 
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I n  i ts r e q u e s t  for  r e c o n s i d e r a t i o n ,  DTB asserts t h a t  w e  
erred i n  c o n c l u d i n g  t h a t  there  e x i s t e d  no c o n f l i c t  of 
i n t e r e s t  v i o l a t i o n .  I n  p a r t i c u l a r ,  t h e  protester a r g u e s  
t h a t  we m i s u n d e r s t o o d  i t s  argument  r e g a r d i n g  t h e  p r o p r i e t a r y  
i n f o r m a t i o n  which t h e  fo rmer  Navy employee a l l e g e d l y  
p r o v i d e d  t o  NTS. A l though  D T B ' s  o r i g i n a l  p r o t e s t  a l leged  
t h a t  t h e  former employee  had access to  t e c h n i c a l  a s  w e l l  a s  
p r i c i n g  i n f o r m a t i o n ,  t h e  protester now claims t h a t  NTS 
s p e c i f i c a l l y  g a i n e d  a "price s t r u c t u r i n g "  a d v a n t a g e  rather 
t h a n  a t e c h n i c a l  a d v a n t a g e  o v e r  DTB as a resu l t  o f  t h e  
f o r m e r  Navy e m p l o y e e ' s  access t o  DTB's predecessor c o n t r a c t .  
T h u s ,  t h e  p r o t e s t e r  c o n t e n d s  t h a t  our d e c i s i o n  f a i l s  t o  
addres s  t h i s  aspect o f  i t s  pro tes t  and t h a t  our c o n c l u s i o n  
t o  t h e  e f f e c t  t h a t  NTS g a i n e d  no u n f a i r  a d v a n t a g e  i n  t h e  
t e c h n i c a l  e v a l u a t i o n  of its p r o p o s a l  is i r r e l e v a n t .  I n  
s u p p o r t  of i t s  a rgumen t ,  t h e  protester refers to  t h e  " f a c t  
p a t t e r n "  i n  t h e  record and d i s c o u n t s  t h e  a f f i d a v i t  o f  t h e  
former Navy employee re l ied upon i n  our ea r l i e r  d e c i s i o n .  
T h e  p r o t e s t e r  a lso a r g u e s  t h a t  t h e  fo rmer  Navy e m p l o y e e ' s  
p r e s e n c e  a t  t h e  preaward s u r v e y  c o n s t i t u t e d  imprope r  
r e p r e s e n t a t i o n  of NTS by t h e  i n d i v i d u a l  i n  q u e s t i o n .  
Accord ing  t o  t h e  p r o t e s t e r ,  t h e  f o r m e r  Navy employee was 
employed by NTS t o  " c o n v i n c e  t h e  preaward s u r v e y  team t h a t  
NTS was t e c h n i c a l l y  compe ten t  t o  perform t h e  c o n t r a c t  
t a s k s . " l /  

Our O f f i c e  w i l l  n o t  c o n s i d e r  a r e q u e s t  f o r  r e c o n s i d e r a t i o n  
which does n o t  c o n t a i n  a d e t a i l e d  s t a t e m e n t  s p e c i f y i n g  
errors of law made or i n f o r m a t i o n  n o t  p r e v i o u s l y  c o n s i d e r e d ,  
wh ich  would  w a r r a n t  r e v e r s a l  of o u r  prior d e c i s i o n .  Where 
a p r o t e s t e r  m e r e l y  restates p r e v i o u s l y  c o n s i d e r e d  a rgumen t s  
w e  w i l l  n o t  f u r t h e r  c o n s i d e r  t h e  matter.  4 C.F.R. 
§ 2 1 . 1 2 ( a )  ( 1 9 8 8 ) ;  Pac i f ic  C o n s o l i d a t e d  I n d u s t r i e s - -  
R e c o n s i d e r a t i o n ,  B-228724.3, J a n .  19 ,  1988,  88-1 C P D  11 4 6 .  

I n  t h i s  case, w e  t h i n k  t h a t  t h e  protester has  m e r e l y  
res ta ted its ea r l i e r  a r g u m e n t s  (wh ich  were c o n s i d e r e d  by our 
o f f i c e  i n  o u r  f i r s t  d e c i s i o n )  w i t h o u t  o f f e r i n g  any new 
e v i d e n c e  or i n f o r m a t i o n .  F i r s t ,  as t o  t h e  a l l e g a t i o n  t h a t  
w e  d i d  n o t  c o n s i d e r  D T B ' s  a rgument  r e g a r d i n g  t h e  a c q u i s i t i o n  
of its p r o p r i e t a r y  price s t r u c t u r i n g  d a t a  by t h e  fo rmer  Navy 
employee ,  w e  n o t e  t h a t  o u r  f i r s t  d e c i s i o n  addressed t h e  

1 / I n  t h i s  regard, DTB asserts t h a t  o u r  f i r s t  d e c i s i o n  as  cell a s  t h e  comments f i l e d  by NTS i n  t h e  o r i g i n a l  case 
acknowledge  t h a t  t h e  i n d i v i d u a l  i n  q u e s t i o n  was employed by 
NTS a t  t h e  preaward s u r v e y .  Our d e c i s i o n  and NTS' comments 
m e r e l y  i n d i c a t e  t h a t  t h e  i n d i v i d u a l  was " p r e s e n t "  d u r i n g  t h e  
p r  eaward s u r v e y .  
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protester ' s  a l l e g a t i o n  t h a t  NTS had a c h i e v e d  an  a d v a n t a g e  
t h r o u g h  t h e  f o r m e r  Navy e m p l o y e e ' s  a l l e g e d  access t o  
p r o p r i e t a r y  t e c h n i c a l ,  cost and p r i c i n g  i n f o r m a t i o n .  We d i d  
n o t  s p e c i f i c a l l y  a d d r e s s  t h e  e m p l o y e e ' s  a l leged access t o  
D T B ' s  p r i c i n g  s t r u c t u r e  b e c a u s e  DTB d i d  n o t  ra ise  t h i s  
matter s e p a r a t e l y  i n  i ts  pro tes t .  N e v e r t h e l e s s ,  our 
c o n s i d e r a t i o n  of D T B ' s  a l l e g a t i o n  r e g a r d i n g  access t o  D T B ' s  
p r o p r i e t a r y  cost  i n f o r m a t i o n  encompassed D T B ' s  p r i c i n g  
s t r u c t u r e  as w e l l .  I n  any  e v e n t ,  w e  found no  e v i d e n c e  t h a t  
t h e  fo rmer  government  employee had any a c t u a l  knowledge o f  
D T B ' s  p r o p r i e t a r y  i n f o r m a t i o n  and w e  found no "ha rd"  
e v i d e n c e  t h a t  any  a c t i o n  by t h e  fo rmer  employee r e s u l t e d  i n  
p r e j u d i c e  f o r ,  o r  on behalf  o f ,  NTS i n  t h e  award s e l e c t i o n  
process. The p ro tes te r ' s  d i s a g r e e m e n t  w i t h  our c o n c l u s i o n s  
based on  t h e  record does n o t  provide a basis  f o r  recon-  
s i d e r a t i o n .  

Second,  r e g a r d i n g  t h e  a l leged  a d v a n t a g e  r e c e i v e d  by NTS 
because o f  t h e  f o r m e r  Navy e m p l o y e e ' s  p r e s e n c e  a t  t h e  
p reaward  s u r v e y  and proposed h i r i n g  as p r o j e c t  manager ,  w e  
f i n d  t h a t  t h e  p ro t e s t e r ' s  s u b m i s s i o n  on  r e c o n s i d e r a t i o n  
res ta tes  i ts  e a r l i e r  argument .  DTB h a s  p r e s e n t e d  no 
e v i d e n c e  t h a t  t h e  f o r m e r  Navy employee acted i n  a r e p r e s e n t -  
a t i v e  c a p a c i t y  o n  b e h a l f  o f  NTS a t  t h e  preaward s u r v e y  s i t e  
v i s i t .  F u r t h e r ,  w e  a g a i n  n o t e  t h a t ,  d e s p i t e  t h e  fo rmer  
e m p l o y e e ' s  p r e s e n c e  a t  t h e  preaward s u r v e y ,  t h e  s u r v e y  team 
recommended no award and t h e  c o n t r a c t i n g  o f f i c e r  found NTS 
n o n r e s p o n s i b l e .  Thus ,  w e  a g a i n  f a i l  t o  see what a d v a n t a g e  
t h i s  i n d i v i d u a l ' s  p r e s e n c e  p r o v i d e d  a t  t h e  s u r v e y  s i t e  
v i s i t .  DTB c o n t i n u e s  t o  s p e c u l a t e  t h a t  t h e  former Navy 
employee w i l l  ac t  i n  a r e p r e s e n t a t i v e  c a p a c i t y  f o r  NTS i n  
t h e  a d m i n i s t r a t i o n  o f  t h e  s u b j e c t  c o n t r a c t .  As w e  s ta ted  i n  
our pr ior  d e c i s i o n ,  w e  w i l l  n o t  d i s q u a l i f y  a company based 
on s p e c u l a t i o n  as  to  t h e  f u t u r e  c o n d u c t  o f  an i n d i v i d u a l .  

DTB a lso a r g u e s  t h a t  w e  erred i n  o u r  e a r l i e r  d e c i s i o n  when 
we c o n c l u d e d  t h a t  no  d i s c u s s i o n s  had o c c u r r e d  be tween t h e  
Navy and  NTS. I n  t h i s  c o n n e c t i o n  our p r e v i o u s  d e c i s i o n  
s ta ted  t h a t  there was " n o  e v i d e n c e  i n  t h e  record t o  i n d i c a t e  
t h a t  NTS was a f f o r d e d  a n  o p p o r t u n i t y  t o  revise i t s  
p r o p o s a l . "  A c c o r d i n g  t o  DTB, t h i s  c o n c l u s i o n  was e r r o n e o u s  
b e c a u s e  t h e  record c o n t a i n s  a n  a f f i d a v i t  e x e c u t e d  by NTS' 
c h i e f  o p e r a t i n g  o f f i c e r .  I n  t h e  a f f i d a v i t ,  h e  s t a t e s  t h a t  
t h e  t e c h n i c a l  e v a l u a t i o n  team was a d v i s e d  t h a t  a p a r t i c u l a r  
i n d i v i d u a l  who had been  p r o p o s e d  by NTS would n o t  work on 
t h e  c o n t r a c t  i f  awarded t o  NTS and s t a t e s  h i s  u n d e r s t a n d i n g  
t h a t  h i s  name was removed from t h e  NTS proposal by t h e  
e v a l u a t i o n  team. DTB a r g u e s  t h a t  t h i s  a l leged  a c t i o n  on  t h e  
p a r t  o f  t h e  t e c h n i c a l  e v a l u a t i o n  team was t a n t a m o u n t  t o  t h e  
c o n d u c t  of d i s c u s s i o n s  w i t h  NTS. 

, 
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We f i n d  no  error i n  o u r  p r e v i o u s  c o n c l u s i o n  r e g a r d i n g  t h i s  
i s s u e .  We b e l i e v e  t h a t  t h e  record c o n t a i n s  e v i d e n c e  w h i c h  
shows t h a t ,  i n  f a c t ,  t h e  resume o f  t h e  i n d i v i d u a l  i n  
q u e s t i o n  had n o t  been  wi thdrawn by t h e  t e c h n i c a l  e v a l u a t i o n  
team. S p e c i f i c a l l y ,  t h e  record c o n t a i n s  a w r i t t e n  s t a t e m e n t  
p r e p a r e d  by t h e  c o n t r a c t  n e g o t i a t o r  i n  which h e  d i s c u s s e s ,  
among o ther  t h i n g s ,  t h e  t e c h n i c a l  e v a l u a t i o n  team's receipt 
of a s t a t e m e n t  f rom t h e  i n d i v i d u a l  who would n o t  be employed 
by NTS. The c o n t r a c t  n e g o t i a t o r  s ta tes :  

"While t h e  t e c h n i c a l  e v a l u a t i o n s  were b e i n g  
c o n d u c t e d  I r e c e i v e d  from t h e  e v a l u a t o r s  a copy 
of t h e  a t tached s t a t e m e n t .  T h a t  s t a t e m e n t  was 
c o n s i d e r e d  by t h e  Government i n  r e a c h i n g  i ts  
award d e c i s i o n .  T h e  s t a t e m e n t  was n o t  d i s c u s s e d  
w i t h  any o f f e r o r ,  and no o f f e r o r  was i n v i t e d  or 
allowed t o  change  i ts  proposal." (Emphasis added . )  

The c o n t r a c t  n e g o t i a t o r  a l so  s t a t e s  t h a t  t h e  s o l i c i t a t i o n  
d i d  n o t  r e q u i r e  p e r s o n a l  s e r v i c e s  and t h a t  t h e  s o l i c i t a t i o n  
c o n t a i n s  c l a u s e s  which were t o  be i n c o r p o r a t e d  i n t o  t h e  
r e s u l t i n g  c o n t r a c t  p r o v i d i n g  t h a t  t h e  o f f e r o r  is r e q u i r e d  t o  
f u r n i s h  p e r s o n n e l  w i t h  those q u a l i f i c a t i o n s  p r e s e n t e d  i n  t h e  
o f f e r o r ' s  proposal and t h a t  those q u a l i f i c a t i o n s  set  t h e  
e d u c a t i o n a l  and  e x p e r i e n c e  s t a n d a r d s  f o r  t h e  p e r s o n n e l  who 
a c t u a l l y  p e r f o r m  t h e  c o n t r a c t .  T h i s  c l a u s e  was i n t e n d e d  t o  
p r o t e c t  t h e  government  i n  t h e  e v e n t  s p e c i f i c  c o n t r a c t o r  
employees  become u n a v a i l a b l e  o r  change  d u r i n g  pe r fo rmance .  

The  mere receipt by t h e  t e c h n i c a l  e v a l u a t i o n  team of  an  
u n s o l i c i t e d  s t a t e m e n t  made by a p r o s p e c t i v e  employee  of  NTS, 
w i t h o u t  more, d i d  n o t ,  i n  o u r  v i ew,  c o n s t i t u t e  d i s c u s s i o n s .  
Moreover ,  as n o t e d  i n  t h e  c o n t r a c t  n e g o t i a t o r ' s  s t a t e m e n t  
NTS' proposal was n o t  changed a s  a r e s u l t  o f  t h a t  s t a t e m e n t .  
The  Navy ' s  award d e c i s i o n  t h u s  was based p r o p e r l y  upon NTS' 
i n i t i a l  proposal as s u b m i t t e d .  We therefore deny t h i s  ba s i s  
f o r  r e c o n s i d e r a t i o n .  

The r e q u e s t  for r e c o n s i d e r a t i o n  is d e n i e d .  
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