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DIGEST 

1 .  Protest challinginq decision to continue a procurement 
under section 8(a) of the Small Business Act is without 
merit absent a showing of fraud or bad faith on the part of 
government officials, or that specific regulations have been 
violated. 

2. There is no legal requirement that a procurement be 
removed from the section 8(a) program in order to allow the 
incumbent contractor, a former 8(a) concern, to compete to 
continue performing the requirement. 

DECISION 

M&H Building Services, Inc., protests the award of a 
contract to Wilson 5 Service Company, Inc. or any other 
firm, under solicitation No. GS-01C-50161, issued by the 
General Services Administration (GSA) for federal building 
custodial services in New Hampshire. The solicitation was 
issued under section 8(a) of the Small Business Act, 15 
U . S . C .  S 637(a) (1982 and Supp. IV 1986). M&H,  which is no 
longer eligible for the 8(a) program, protests that the 
custodial services contract should be removed from the 8(a) 
program and resolicited as a competitive procurement. 

We deny the protest. 

Section 8(a) authorizes the Small Business Administration 
(SBA) to enter into contracts with government agencies and 
to arrange for the performance of such contracts by letting 
subcontracts to socially and economically disadvantaged 
small businesses. The record shows that M&H provided the 
custodial services as an 8(a) firm beginning in 1982, but 
was graduated on schedule from the 8(a) program in March 
1986. M&H continued performing the 8(a) contract, however, 
until September 30, 1988. At that point, after consulting 



w i t h  S B A  and d e t e r m i n i n g  it was a p p r o p r i a t e  t o  c o n t i n u e  t h e  
r equ i r emen t  i n  t h e  8 ( a )  program, GSA awarded a new contract  
( e f f e c t i v e  October  1 )  t o  Wilson,  which had been proposed by 
SBA as a n  8 ( a ) - e l i g i b l e  f i r m .  

M & H  concedes  t h a t  it is  no  l o n g e r  e l i g i b l e  t o  p a r t i c i p a t e  i n  
t h e  8 ( a )  program, b u t  p r o t e s t s  t h a t  i t s  work under t h e  
p r i o r  contract  c o n s t i t u t e d  such  a s i g n i f i c a n t  p o r t i o n  of  
i ts  t o t a l  b u s i n e s s  ( a b o u t  38 p e r c e n t )  t h a t  i t  should  b e  
p e r m i t t e d  t o  p a r t i c i p a t e  i n  n e g o t i a t i o n s  w i t h  GSA f o r  
c o n t i n u e d  performance o f  t h e  s e r v i c e s ,  I n  e f f e c t ,  M & H  
a s s e r t s  t h a t  t h e  h a r d s h i p  imposed on t h e  f i r m  by t h e  l o s s  of  
t h e  contract  r e q u i r e s  removal of t h e  procurement  from t h e  
8 ( a )  program. 

M & H t s  p o s i t i o n  is w i t h o u t  merit. The Small Bus iness  A c t  
a f f o r d s  t h e  SBA and t h e  c o n t r a c t i n g  a g e n c i e s  broad 
d i s c r e t i o n  i n  s e l e c t i n g  procurements  f o r  t h e  8 ( a )  program, 
I n t e g r i t y  Management I n t e r n a t i o n a l ,  Inc . ,  8-230795.2, 
Apr. 25, 1988, 88-1 CPD fl 400, and a protester w i l l  n o t  
p r e v a i l  i n  a c h a l l e n g e  o f  a d e c i s i o n  t o  p r o c u r e  under  t h e  
8 ( a )  program a b s e n t  a showing of f r a u d  o r  bad f a i t h  on t h e  
p a r t  o f  government o f f i c i a l s ,  o r  t h a t  s p e c i f i c  r e g u l a t i o n s  
have been v i o l a t e d .  - See  Bid Protest  R e g u l a t i o n s ,  4 C.F.R. 
S 2 1 . 3 ( m ) ( 4 )  ( 1 9 8 8 ) .  M & H  h a s  n o t  made such  a showing here, 
and w e  t h u s  f i n d  no basis  f o r  d i s t u r b i n g  t h e  S B A ' s  and 
G S A ' s  d e c i s i o n  t o  r e t a i n  t h i s  r equ i r emen t  i n  t h e  8 ( a )  
program. 

The  f a c t  t h a t  M & H ' s  i n e l i g i b i l i t y  f o r  t h e  c o n t r a c t  may have 
a s i g n i f i c a n t  e f f e c t  on t h e  f i r m  is  n o t  a basis for  
s u s t a i n i n g  t h e  p r o t e s t .  T h e r e  is  no l e g a l  r e q u i r e m e n t  t h a t  
a procurement  be removed from t h e  8 ( a )  program t o  allow i t s  
p o s s i b l e  award t o  t h e  former  8 ( a )  conce rn  t h a t  p r e v i o u s l y  
performed it. I n  f a c t ,  t h e  8 ( a )  r e g u l a t i o n s  con templa t e  
t h a t  d u r i n g  t h e  p e r i o d  of  a c o n c e r n ' s  p a r t i c i p a t i o n  i n  t h e  
program, s e c t i o n  8 ( a )  c o n t r a c t  s u p p o r t  w i l l  be t h e  minimum 
n e c e s s a r y  and w i l l  p r o g r e s s i v e l y  d e c r e a s e ,  and t h a t  t h e  8 ( a )  
conce rn  w i l l  be a b l e  t o  a c h i e v e  c o m p e t i t i v e  v i a b i l i t y  by t h e  
t i m e  o f  i ts g r a d u a t i o n  from t h e  program. See - 13 C.F.R. 
S 124.110(g)  (1988) .  SBA r e g u l a t i o n s  d o  p r o v i d e  f o r  a 
p r i o r  r ev iew o f  a c c e p t a n c e  o f  a new procurement  i n t o  t h e  
8 ( a )  program to  d e t e r m i n e  any a d v e r s e  impact t h e  a c c e p t a n c e  
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might  have  on small b u s i n e s s e s  n o t  i n  t h e  8 ( a )  program, 
13  C . F . R .  s 1 2 4 . 3 0 1 ( b ) ( 8 ) ,  but  no s imilar r e g u l a t i o n  a p p l i e s  
to procurements  a l r e a d y  inc luded  i n  t h e  8 (  a )  program. 

The p r o t e s t  is d e n i e d .  

General  Counsel  
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