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DIGBST 

Procuring agency properly denied protester's request to 
increase the price of its low bid because of alleged mistake 
of failing to apply a state use tax where the protester 
intentionally did not include the tax in computing its bid. 

DECISIOR 

Oregon Electric Construction, Inc. (OEC), protests the 
denial of its request to correct a mistake in its bid under 
invitation for bids ( I F B )  No. DACW57-87-B-0052, issued by 
the Portland District of the Corps of Engineers. OEC 
failed to apply a Washington state use tax in computing its 
bid price and requests that it be permitted to upwardly 
adjust its price to reflect the tax. 

We deny the protest. 

The I F B  was issued on June 19, 1987, for the installation of 
government and contractor furnished equipment to operate the 
specialized control systems at the Dalles-John Day projects 
which are located on the Columbia River in the states of 
Washington and Oregon. The IFB advised that bidders would 
be held responsible for all state, federal, and local taxes 
and that the contract price should include these taxes. 
Sta te ,  federal, and local taxes were defined as all taxes 
and duties, in effect on the contract date, that the taxing 
authority is imposing on the transactions or property 
covered by the contract. The state of Washington imposes a 

furnished property, installed in facilities in Washington. 

At bid opening on April 7, OEC submitted the low bid of 
$537,709, and the next l o w  bid was $641,500. 

7 percent use tax on all property, including government L 

. . .  



The government estimate f o r  t h e  work was $1,037,128. S i n c e  
OEC's b i d  p r i c e  was 51.8 p e r c e n t  of t h e  government estimate 
and 16.2 p e r c e n t  lower t h a n  t h e  n e x t  low b i d ,  t h e  Corps 
r e q u e s t e d  t h a t  OEC v e r i f y  i ts  b i d .  On A p r i l  15, OEC 
n o t i f i e d  t h e  Corps  of  a mis t ake  i n  b id .  

OEC a d v i s e d  t h a t  i n  computing its b i d  it m i s t a k e n l y  f a i l e d  
t o  i n c l u d e  t h e  7 p e r c e n t  Washington s t a t e  u s e  t a x  which  it 
had l e a r n e d  a f t e r  b i d  opening  would be l e v i e d  a g a i n s t  
government f u r n i s h e d  p r o p e r t y .  T h e r e f o r e ,  OEC r e q u e s t e d  t h e  
Corps t o  upwardly a d j u s t  i ts  b i d  by $36,673, d e r i v e d  by 
app ly ing  t h e  7 p e r c e n t  f a c t o r  to  t h e  government f u r n i s h e d  
p r o p e r t y  l i s t e d  i n  t h e  IFB to  be i n s t a l l e d  on t h e  Washington 
s i d e  o f  t h e  p r o j e c t .  Inc luded  w i t h  t h i s  request was an 
a f f i d a v i t  from t h e  OEC employee who p repa red  i ts  b i d ,  which 
i n d i c a t e d  t h a t  t h e  tax was n o t  i nc luded  i n  t h e  b i d  because 
there was no reason t o  b e l i e v e  t h a t  t h e  Washington u s e  t a x  
a p p l i e d  t o  government f u r n i s h e d  p r o p e r t y .  

The Corps d e n i e d  O E C ' s  request t o  c o r r e c t  i t s  b i d .  F e d e r a l  
A c q u i s i t i o n  R e g u l a t i o n  ( F A R )  5 14.406-3(a) (FAC 84-32) 
p r o v i d e s  t h a t  a b i d d e r  may be p e r m i t t e d  t o  correct a b i d  
o n l y  i f  c lear  and conv inc ing  e v i d e n c e  e s t a b l i s h e s  both  t h e  
e x i s t e n c e  of t h e  m i s t a k e  and t h e  b i d  a c t u a l l y  in t ended .  T h e  
Corps r e l i e d  on o u r  d e c i s i o n s  ho ld ing  t h a t  c o r r e c t i o n  d o e s  
n o t  ex tend  t o  s i t u a t i o n s  w h e r e  t h e  b i d d e r  d i s c o v e r s  t h e  
omiss ion  of  a f a c t o r  a f t e r  b i d s  are  opened which was based 
on a p a r t i c u l a r  judgment t h a t  l a t e r  proved t o  be unwise o r  
incorrect. See C e n t r a l  B u i l d e r s ,  I n c . ,  B-229744, Feb. 25, 
1988, 88-1 C K l I  195. T h e  Corps a d v i s e d  OEC t h a t  it c o u l d  
e i t h e r  withdraw i t s  b i d  or a c c e p t  award a t  t h e  o r i g i n a l  b i d  
p r i c e .  

On J u l y  19, 1988, OEC f i l e d  a compla in t  i n  t h e  United S t a t e s  
D i s t r i c t  Cour t  f o r  t h e  Distr ic t  of Oregon s e e k i n g  
d e c l a r a t o r y  and i n j u n c t i v e  r e l i e f .  OEC and t h e  Corps 
s u b s e q u e n t l y  e n t e r e d  i n t o  a settlement agreement  whereby t h e  
Corps p e r m i t t e d  OEC t o  a c c e p t  award of  t h e  contract w h i l e  
r e s e r v i n g  t h e  r i g h t  t o  have t h e  matter c o n s i d e r e d  by our 
O f f i c e  w i t h i n  10 d a y s  of  t h e  contract  award. T h e  contract  
was awarded t o  OEC o n  A u g u s t  17.  

Whether there is clear and conv inc ing  ev idence  of a mis t ake  
and o f  t h e  i n t ended  b i d ,  as r e q u i r e d  under FAR 5 14.406- 
3 ( a ) ,  i n  o r d e r  t o  p e r m i t  c o r r e c t i o n ,  is  a q u e s t i o n  of  f a c t ,  
and w e  w i l l  n o t  q u e s t i o n  an a g e n c y ' s  d e c i s i o n  based  on t h i s  
e v i d e n c e  u n l e s s  it l a c k s  a r e a s o n a b l e  b a s i s .  Nor thwes t  

C P D  H 200. C o r r e c t i o n  of  a mistake i n  b id  is n o t  p e r m i t t e d  
where t h e  a l l e g e d  m i s t a k e  is based on an i n c o r r e c t  p remise  

, 88-1 B u i l d e r s ,  B-228555, Feb. 26, 1988, 67 Comp. Gen. - 
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which a b i d d e r  d i s c o v e r s  a f t e r  t h e  opening of  b i d s .  C e n t r a l  
B u i l d e r s ,  I n c . ,  8-229744,  supra .  To allow s u c h  a "correc- 
t i o n "  would impermiss ib ly  pe rmi t  a b i d d e r  to  recalculate its 
b i d  t o  a r r i v e  a t  a b id  neve r  i n t e n d e d  b e f o r e  b id  opening.  
Amer ican  Dredging Co . ,  I n c . ,  8 - 2 2 9 9 9 1 . 2 ,  S e p t .  15, 1988,  
88-2  CPD fl 248 . While t h e  amount o f  t h e  t a x  can be d e t e r -  
mined by resort t o  t h e  government f u r n i s h e d  p r o p e r t y  l i s t e d  
i n  t h e  I F B ,  t h e r e  is no ev idence  t h a t  OEC in t ended  t o  
i n c l u d e  t h e  use t a x  i n  computing i ts  o r i g i n a l  b i d  p r i c e .  On 
t h e  c o n t r a r y ,  t h e  OEC employee who p repa red  t h e  b i d  admi t s  
t h a t  he d i d  not i n t e n d  to  i n c l u d e  t h e  t ax .  T h e r e f o r e ,  t h e  
Corps p r o p e r l y  d i d  n o t  pe rmi t  OEC t o  correct i t s  b i d .  

OEC also s u g g e s t s  t h a t  t h e  I F B  may have been m i s l e a d i n g  
conce rn ing  t h e  r equ i r emen t  t o  a p p l y  t h e  u s e  tax  t o  govern- 
ment f u r n i s h e d  p r o p e r t y  because  o t h e r  government s o l i c i t a -  
t i o n s  have i n c l u d e d  a s p e c i a l  c lause  t e l l i n g  b i d d e r s  how t o  
a p p l y  t h e  Washington u s e  t a x  t o  government f u r n i s h e d  
p r o p e r t y .  However, t h e  I F B  s p e c i f i c a l l y  adv i sed  t h a t  bid- 
d e r s  would be r e s p o n s i b l e  f o r  a l l  taxes ,  and t h e  Corps 
r e p o r t s  t h a t  none of  t h e  o t h e r  b i d d e r s  made a m i s t a k e  i n  
t h i s  r e g a r d ,  and f u r t h e r  t h a t  it has never  inc luded  such  a 
clause i n  i ts  s o l i c i t a t i o n s .  Accord ing ly ,  w e  f i n d  t h a t  t h e  
Corps d i d  n o t  m i s l e a d  OEC w i t h  r e s p e c t  t o  t h e  b i d d e r s  t a x  
o b l i g a t i o n s  under  t h e  I F B .  

The p r o t e s t  is d e n i e d .  

General Counsel 
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